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INmDDUCriQN TO Ttm HANDBOOK 



How To Use It 



Hie purpose of' this Handbook is to give paralegals in le- 



gal services offices* atid lay advocates in social seivice and health 



agdixjies a basic understanding of the' SiJ^lemental Security .Incone , 
program*, Infprmation has been gathered frcm a variety of soiorces: • 
the statute and fegul ations , Social Security docunents, discussions - 
with persons in i^er Social Security Mministration and other per- 
sons engaged in helping' tlie" elderly, blind and disabled poor. 
Manuals .frcm the National 'Senior'' Citizens Law Center arid the Ooluribia 
Cerjjter on Law and Poverty have also been useful • 

TSus Handbook is designed to be lised in training and also 
as a reference book. \ It is divided into fourteen chapters ♦ Ihe 
table of dbntehts ^sts not only the chapters,^ but also the major 
subsections within each chapter, together with the 243pr8t>riate page 
•number. There are frequent citations to the basic source majerials, 
so ti^t more infontatibh can be obtained about a particular issixe. 
Advocate tips, aire interspersed* throughout the Handbook. 

/ . Since it Is inportaht pa have access to the basic source 
materials, those cure described on the next page, and information 
given as to ^f^t\^re to find them. ^ 

9 * 

Ard finally, there is'a glossary: at the end oJ^ this • 
Introduction ♦ 



, The Basic Source^ Materials 

♦ * 

Hie basic sourag^materials are ii ^ ^ • ^ 

Statute ; Title 16 of the Social Security Act codified 
. inVoliine 42, U»S. Code Anno ted, at §1381 and follc^/- 

. ing. ^ • ^ 

•» 

. Regulations : All of the SSI regulations will even- 
tually be published in Title 20 of the Code of 
" . * Federal Regulations *^t S416Sr4^ollcwing- 
* i\ Social Sec^iriiy Claijps Manual ; Most of the information 

about the SSI program vd.ll be found, in-parts ±2 and 
13 of the Claims Manual. Itowever, seme of the infor- 
mation i/founi in otHer parts of the Manual. HvLs 
" ^ *. r is the permanent policy and operational guide used by"**" 
SSA personnel] , i 
4. SSI llanabodk ; An operational and supposedly* temporary 
* set of guidelines for^-Di-strict Office personnel. Quite 

often it is the only reference used by SSA personi^l 
^ in the District Office. 

The source materials are listed in thfe order of authority; that is 
the statute is the highest level of authority and the SSI Handbobk 
is the lowest level, llius if confronted vith SSA personnel who cite 
tlie HaixJbook, you can ci tie tlie Claims Manucd, tlie regulations, or iJio 
statute, all of which sliould liave more weight than the Handbook. 
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The Claims Manual and the SSI Handbook c^n bfe read^ at the 

Social Security District Of fice» You can get your own copy of tJie 

ClaimSi Manual and 'ujltiates for* one year for $15 from: 

Tlie National Senior Citizens Law Center 
' 1709 West 8tJi Street, "Suite 6D0 - < . . • 
los Angeles, California: 20017 ' 
(213) • 483-3990 ' ^' ' » ' 

Every legal service office gets one copy free. - • . 

' ' The regulations are not yet finalized and are to be 

found in f3^fferent issues of the. Federal Regis ter. fifoopy of most 

of them can be secured for $3.^0 fron: 

The National Clearinghouse for Legal Services 
^ ' 500 I^orth Michigan Avenue, Suite 2220 

Chicago, Illinois 60611 \ 

^Ihe statute P.L,^ 92-603 in addition to being in Volume . 

42 oi the U.sA^e, can also be found in Volune X of the Ccnpi- ^ 

latiori of sdcial^Security 'Laws. Volume 1 'exists $3.45 and can be- 

\- secured frcm: 

\ .A •. - ■ 

\ Superintendent of Dociitents 

Ohe Goverment Printuig Office 
, • ^ V/ashlngton, D.C. 20420 

, The amendments P.L. 93-66, P.L. 93-233 can be secured 
free from: ^ , , i ' > 

» Ihe House Doctitienb^ Rcxxn* 
U.S. Caqpitol 
Vbshington, D.C. 20515 

Additioncd oopies of this Advocate's Handbook can be 

secured from: ' • . > 

^ Nationcd Paredegal Institute 

2000 P Street, N.W., 6th Floor 
Washington, D.C. 20036 

-3- 
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Glossary 



hhi.. Aid tx>"tlie Aged -'the former State .welfare program for the aged. 
AB: Aid .to 'i^e Elird th^ former State welfare program for tlie 

AD: Aid to the Disabled - the former State welfare program for the- 

•■• ' disabled. , • — ' 

. * . .. ' 

AFDC: Aid to Families vath D^jerdent Children - the current State • 
welfare program ffi^ children "in need. . . 

ANC: Aid to Needy Childr^ another name for AFDC. 

— «^ : V ~ ' ' ^ 

BDI: Bureau of Disability Insurance, Social Security ArSninistratipn. 

' ■ ^ ^ • ^' • • ^ \. . 

^ BHA: Bureau of Hearings" and Appeals, Social -^Security Adninistration. 

Benefit paymentix Ihe actual .anount^of none?/ that a particular. ^ ' 
claimant receives 

I* 

Benefit standard: ^He maximum amount of money that any .claiirarit 

can receive. ' ^ - » 

CFR: code of Federal Reaulations. ' 

h 

CM: Clams Manual - the basic operational and policy manuar of the 

SSAJ . . ' • 

' # • . 

Child :^ An irdividustl vftio is neither married nor the head of a. 

household, and vAio i^s: 1) under age 18, ^ 2) under the .'^ 
age of 22, and a-student regularly attending school. 

Clajjiant: A persGtfi \^Aio ,has applied for *SSI benefits apd^/oc is 
receiving" than. 

Convertee: A person who was on the old State welfare program at 
• the tine SSI came into being; thus the person was oon- 
^ * verted fron the welfare roles to the SSI roles. 



Countable inpone; Inoone v*uch ranains after ^11 excluded incone 
• hais been subtracted . f ran it* , 
^ \ . ' • " ' * \ 

Countable resjources : Resources vAiich renain- after all excluded 

r-esouroes hilvey been subtB^cted'f ran *itl» 

Coupler lW> persons legally- married or' holding themselves "out to 
the OQRtnunity as being married; this status* continues 
until they are divorced or dead or have been separated 
for six months; 

^- ' ^ . ' > 

DI: Disab ility".^Ins]iizSa^ (See CftSDI)^>- ^ 

DILS: Disability Insurance Latters - guidelines for use l5y the . 



DO; District Office, Social Security Admifiistratian. - the basic 
services unit of S8A. ■ " • 

Deeming:. Attributing j^rKXtne or otifier resources to a person firan 

another individual, even, if that- incone/resourcJeS ' *^ 
are not available to the first person. 

Eligible doi¥>le: Two eligible individuals v*io are marrieds^as 

defiled by SSA and have" not been separated fo»^ 
• sjt^ months. 

Eligible individual: A person vgho-nfeets all the ^req^ements for SSI. 

Eligible spouse: A person .v*o meets- all the requirements for SSI, 
and 'is this wafe or husband (m detennined by SSA) 
of an eligible individual. 

Essential .person: A* person vAibse heeds were included in the. bene- ^ 
. fit p^mehts a claimant under the old welfare 
' • programs . . \, - . i ^ * 

Granifathering: Protecting the ri^ts^ of a claimant vgho was ooh- 
VBirted from the old welf aj?e programs to SSI*. . 

Holdi^ out: SSA^ defines two indivicjiuals df the qppoeite sex who 

live together and hold thonselves out to tiie conmunity 
as being married, ^as being in a holding out situation, 
and therefore considered married. 



"iiy:cme: ^Assets or things of value that . a person receives darinq a 
. <:alendftf quarter . ■ " • ' ' * ^ 

0^A*: . Old Age Assis^xio - another hamn for AA« 

OASDl;' Old Age, Survivors and Disability Insurance - the l^asic 
inccn>c> naintenance program adniinisbered by. 

Parerft; nati^al, adoptive or step-parents 

'l^SDI 'Rctiranont, Survivors arid Disability Insurance^ anotjier naroo 
for QASDI. : - ' . ^ . * . ' ; 

Resources: Assets or things of valua a person has at the begin- . 
ning of a calendar quarter. 

SA: State Agency - the State Agency, ^ usually Vocational Rehabil^- 
. o tation, which has responsii)ili>ty' for medical detenninationsj; 
/ in both the SSI and the CASDI programs. ■ ^ . ' : 

SA-DDU: State Agency-Disability Deterrrdnatioji Unit - Same as SA^ 

♦» 

SQA: Substantial gainful activity - disabled person^ vJhose v^rk can 
loe considered as cngciging in substantial activity, and therte- 

• ^ fore 'not eligible for benefits, even thotlgi) their disability 

''bpntinues. ^ - _ . • 

SSA: Social Security Administration - administers 9ASDI, SSI and ^ 
the, Medicare program^/. ' o - \ 

SSI:* Sui^plonental' Security 'I nocnp - iederal welfare program for 
tlie blind, disablocl and aged. 

SSP: State Sui>plcmentary Payrnents - payments made by the States ^ 

• ' over and above^'the basic SSI payment. 

Spouse: Husband oS: wife (as defined by SSA) of an^^^^Sble indivi- 
.dual, \Ayo has not. been separated for six husband 
' or wife (as defined by SSA) of parent of^ an eligible child • 

USCA: U*S. Code Annotated* - _ * 



} 
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* SSI MO THE nraE MMNTEWANCE SYSl^M 
Overview ^ 

. . ■ - ■ .-.-V- ■ - 

This Chapte^ provides a fraroewDrit for understanding how the 

S^ppleroental Security Incxxne panq^aro fits intc^^the inocme naintenance 

sys.tari in this dountxy. There is no singler program vAiicii provides a 

ooatdinated, oonfxpdiensive e^iproach to the prbbient of inoome nain^ 

tenanoe. Instead there cure a variety of programs/ vdtiv a bewild- 

ering iuxay of eligibility requirements Bid payment levels 

' • Ote way to groip the progr c ws is aobording to whether, the 

program i^ linked to work or to need ; 11;ie bulk; of the programs are 

linked to work; that is^. to quaU^y. a person has' to have vx^rked 

for a stated ^period of time. Howler/ sane of the programs are 

lirfqad to need; that is, to qual i fy a person must prove need. 

Historicailyr tiie ptfclic has viewed those b« groups of 

progr a m benefits quite differently. AltlK>u^ ^^vef its in both are 

a legal ri^t^ benefits based cn^need— cbimonly called- welfare— 

are often donsidered a privilege . Persona receiving these benefits 

are saaetiines viewed as itnrally suspect. In contrast, benefits • 

lirioBd to work are ocnsidered earned ri^ts. Hence the person 

rebeiving suchv a benefit takes on additional moral virbie . 
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Uie major iixxxre maintenance programs, separated into the 

*■ ' . * * 

two groups, are listed belcw:. . - • . 

■ Wbrk-linked Programs 

. .^Old Age, Survivors and Disabilxty Insurance 

' . . .Black Lan^ Benefits 

. Railroad. Retiranent and Unenployment Act 

. . .Federal, State, and local gpvemnent insurance 
prografns . 

. . .State Unatpioyment Insurance 

. . .Stats Disability Insurance {f«y states) 

• . .State Workmen's Compensation 

Neecl-linked "Programs 
. . .Suppiaiental Security Inoone 
. '."".Aid toi Families with Dependent Children . 
. . .General Assistance or GeneEal Relief 

Note ; Veterans Benefits are not in either grcwp. Hiey are avail- 
able to a special status group and provide money payments in the 
'form of corpensatioai for service connected illnesses or injuries, 
and pensions for elderly veterans in need. /I^^.^ ; - 

It is clear fron the list that the Scpplenental Security' 
Income program is based on need. It is a federalji^ administered 



welfare program, vtiich, beginning Januaiy 1, 1974, supplanted the ♦ ^ 



state adndnistered welfcire programs fgr the aged, blind and dis- ^ 
abled. The Social/S^curity Administration is responsibly for 
administering the SSI program, and also for administering the 
Icirgest and best kncwn vxDrk-linked program, called Old Age, 
Survivors and Disability Insurance (QASDI) . As a matter of fact. 
Congress viewed the%SI program as being suppleanental to the QASDI 
program. v - 

In order bo havfe? a better understanding of the implica- 
tidhs of this change, both for the Social Security Administration 
and for the welfare systan^ it- is irqx>rtant to look at: 

• ..the Social Security 'Administration and QASDI; 

...the old welfare system. 
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TTie Social Security Administration 
and QASDI ' , 



H-ie Social-Security .Act-of. 1935, as -amended,.- set -ijp viiat- _ 
is considered the key inodme maintenance program in this country* 
It is kndwn variously as Old Age, Survivors and Disability^ Insur- 
ance (QASDij or Retireinent ard Survivors Disability Insurance 
• * 

(RSDl), or 'just plain. Social Security'- For purposes of siirplicity, 
and because the acronym has been used for such a ^long time, Jin this 
Handbook tlae' program will be referred to as QASDI. 

The administration of the program is through a national 
network of District Offices of tlie Social Security Administration . 

Hie financing cores through one conpalsory contribution 
from ^nployers and one from enployees* Hiose contributions are 
placed into t\%o trust funds— one for retirementy and oiie for 
disability — ard tlie costs of adminisU'ation, as well, as tlae cost . 
of the benefit payments, are paid fran tlaose funds.*' Ihe level 
of contribution and the level of benefit f>ayments cire set by 
Congress. v * ^ 



* Altliough QA£;di ' supposedly is' an insurance progran^., it is not 

• based on ac^turial principles. Thus tlie Soc?ial Security Advisory 
Council has rocaitly suggestjod that general revenue funds be - 
used to ko<:jp' ilie trust funds solvent. 
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The program has thrae cxxrponents: 

. • •retiranent insuramce^~iMti^ in 1935; 

..;survivors inj^urcu^/ imt^ in 1939; * 

...disability insiirarioe, initiated in X956. 

' Retirement Insurai>c:e 
, ' Ihe retironent program is not only the oldest,^ but also 
the largest of the thiree prograns. For exanple, in' Decentoer 1973 1 
18.2 million retireii workers and t^eir Spouse received benefits, 
in oontxast to 2.4 million disabled workers and their spouse."" 

It^is also the easiest ^of the programs to"administer.. • 
As a m'tter of* fact, ihe Social Seq^ity Ainiiustration has deve^ 
loped' a sophisticated money pe^^ment mechanism for dealing with 
the high volume of claims under the retirement insurance program. 
.Tliis program lends itself to mass ,aonputerized techniques because ' 
the eligibility requirements are siitple, objective and few in 
nunfcer. • . ' 

^^Survivors Insuraijce 
The survivors iaisurance program is edso a relatively ^ » 
easy program to administer. It is a small program, and provides cash 
payments for the family of the insured\WDrker who dies. ^ 



Disability Insurance- 

'iliG disability insurarice program is the nevest, and al- 
.tliough not large, is tlie most difficult to adirdnistcr . 

Tlie determiriation of /insured status is ^iiiple, and ' 

handled mudi as for the retirarient program. Itavever / disalnlity • 

determination is difficult foi?^ two reasons: • \ . - 

' • . . ,tliG definition of -^di^ility is vague, aii^ . 
^ subjective;' V " , ^,>^ 

.•.tlio detennihation is made' by" a- State Agency 
' ' • under contract'^to the Social. Security Administration. 
\ . ' . ' " \ 

'Jlius^in addition to a cgnplex definitional pr^ioloP/ ^tliere also 

ci carplicatod tivo-agfepcy adminisixatiVd/stinacture". 

. Notq: Tlds -sainG <|efiiXLtibnalrand/ad^ 

• . * . . i , * * 

will operate ^in^ lh<5- . SSI • program with'- regard, to disal)]cxl claurymts. 



The' Old Vtelfarp System 

T\)B old v^lfare systan was cxxtprised of 55 different pro- 
grarfs adnum9tered-by- tlie 50- Sl^ates and-^^ 
• Hie prograins were mandated by the Social Security Act, but' becajose , 
of State Adndnistration; and the fact that part of the money came 
fron States on a matching basis, the States were allowed broad 
discretion in setting eligibility requirements and payment levels.' 

Not all needy persoiTs were eligible for. benefits, just 
tJxDse^vAio were in certain categories , as follows: ' ' 

. . .Aid^ to the Aged? - . ^ 

./.Aid to the Disabled; ' ^ ' , 

.. .Aid to the .Blind? 

. . ,Aid to Families with Dependent Childiien. 
Those persdns \Aio were needy but did not fall into one of those groc5>-^ 
ings/ were left tjo the generosity of local government. No federal 
mon^ was to be available for those persons who were ocnsidered 

*> 

"ableHDodied" and thu^ able to s uppu r t theniselves. Ohis philsophy 
has its roots: in England's Elizabethan Poor Law. Because the local 
units of govemnent hajve the least aooess to tax revenues, it is 
not surprising that these paymanjbs are very low. For exanple, in 
San Francisoo a person on ^general assistance receives about $80 a 
month* 
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Over the years there have been mary schones advanced for 
federalizing and standardizing the welfare programs. Finally, in e 
October 1972 Congress passed Public Law 92-603 vMch federalized 
the welfare program for three categories: 'the blind, the disabled, 

ani the aged. In addition, for the first tine, blind and .disabled; 

•* * . • 

childrop were eligible for benefits. ^ ' ' 

Congress called this new program Supplenental Security 
Inocxne, because it was viewed as. supplementing the b^ic work- 
related insurance program, OA^I. Botti SSI and Q?^I were t6 be 
administered by the Social Security A±Tanis?tration. Thus the 
welfare program for" the bliB;, the. disabled, aid the aged would / 
gain new respectability ^because of its naite diange^ and Jits associ- 
ation with the Social Security Mtjinistration. 

* It is important to keep perspective \*en considering the 
impaci: of adding thisr program to the Social Security Mninistration. 
For exanple, in January 1974, 33.2 million persons received bene- 
fit payments frcm the Social Security Aininistration. Of that ^ 
nunber, only 3.3 million were receiving SSI benefits, about 10% 
of the total. 

vihat happened to the rest of the welfare> ^sfaaft? Aid to 
Families with Dependent Children continues as it.was before SSI - 55 
programs, with different eligibility requiranents, and benefit payment 
levels. General assistance or general relief continues to be the 
responsibility of local govemnent. 

-14- 
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Before concluding that everytliing is great now diat the,* 
r SSI program' is with the Social Security Adtdnistration, it should be 
clear that the oore of the welfare systan - the means test - reinains*. 
Tlie neand test is the scrutiry of each person's resources to see- 
if he h£is the meaiiS to support hiinself • It is this process which 
most people find so. huniliating and demooralizing. . * 

' Vtule' the m^an^ test might be a humiliation for those 
receiving benefit, it is a nightirare for administrators. Ihe . 
case-iycase scrutirxy, of conplex factors is tijme-<x>nsiitdng and ex- , 
pensive. It is ^also a hesadache because most applicants are in dire 
need. Thus the Social Security Administration ocxild take whatever^ 
time was heeded to process c^lications for QASDI, safe in the . ♦ • 
]gx>wledge that emergency needs would be handled by the local welfare 
department; ^ Now, with the welfare progiram for the blind, disabled 
and aged under SSA> that responsibility cannot be' delegated^ else- * 
where. * i " • 

Ihus the basic advantage' to placing SSI within the Spcial 
Security Administration is because it reduces the stt^fma attached 
, to welfare. However, the disadvantage clearly is that SSA is set up 
or mass handlj.ng of claims, with no time oonstraihts.. SSA has no 
ience in being the agency of last resort for poor people, nor 
does it K^fi^ eaqDerience in using the cSorpiex means test ^ Many of the 
prbblems v^cn^tove arisen in this first year of operation are 
directly attributaoie to those factors. 



It l6 obvA,oa6 to anyom 'u)ho hcu obieAv&d th& operation 
oi th& SSI .fkogMun that iheAz U an ukgtnt nzcd ioK advocatu out- 
'^Ude..oi thz Social StcuAity 6y6tm wko can help clalmanii apply 
{,QfL and, ^ece^ve tht ceMeet bznziil paym&nt, and' to help thm 
,6tay ^glbtt' iofi that payment. It U hoped that tkU Handbook 
can help in that pKoceAi.. . 
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CHAPTER 2 - Ol/ERVIEW OF SSI 
" WHAT. IS SSI f ' 

- ' si ' 

and ^oA blind oMduabt^d pt^oM any age, 
^> * 

who do rtot^hcLve.' znough mpmy to tiv& on. 



\ ^ WHO CAW GET ITf 

A ptuon who l6: ^ 
...age 65 ok oueA, oji 

. . . b'ti nd, OK '\ , * ^ ' 

. . \di6ablzd; ^ ' ^ 

' , • AWP 
H<u timiJtzd mean^^ de.iin'(Ld 06 1 

. . . cotuitab>te -income be^w moM^/iti/ ^OK an individaati 
^ . ' ^ 219 m onthl y ^oA a (Lc^aplQi 




. . .coa>vtab£e AUOix^tu at ok bztoiot ^ISdO io\ an ihdlviduaZ 

^ $2250 loK a couple; . 

AM) - ; - 

Mee^ otheA condiXion:6"i " ^, ' 

a AQ^id^nt oi ^ie\U.S.: 
..Ma U.S. Citizen oA ati^n imiutty Ae^iding- in .th^ U.S.; 
^'...{/iiQ6 ioA all otix^ bzn^iith. to u^idi he my be tntUltd} 
...atttpU vocational A^habilitation ii dUabl^d oA blind; 
...acccpU tAQjOtrnznt i^ ceAti^itli an alioholic oA dAug. addict, 
...i6 not in a public in^titxuUon. 



im mCH CAN A PLRSON GET? , ' 

- ' 0 ♦ - ' / . 

Up io ^U6 pcA month 'iofi an Xndividuai,,^^ 

up to ^2)9 "pcA monih iofi d couplo.. , ^. * ' I"- - 

■' , W/MT IS GRANDFATHERING? 

PKotccXing' nA-ghtA oi cZdirianti who oieAc conveAXzd "ifvom 
's:tate. WUioAcyfiogfLom tg SSI.. 

WHO IS GmiVFATHEREV?. " ■ ' 

Aged and btind who weAei on' State. n.otU Ve.icmbeA 1973; 
Vlbablcd who loeAfc on Stxiie. ftoiU VccanbeA 1 97 and 
p^io^ to Juno. 1973. , . ■ 

WHAT ARE THE 'GRANDFATHERING PROI/ISIONS? | ' ' , • 

^. 

State 6tandaAd6 in the. Octob'eA 1972 State Plan can be. ui>ed: 
...to. de^iino, btindnui and di&abitUy! * * 
. . .to attoijo d high&i moa/tce tiniitatLon} 
...{^oK'tho. blind oAty, to'^dXloiO a hiqh'oA incoma dAj^KdQOAd; 

,Stat^ 6tandaAd6 in the. June 1573 Stcut(L'Plcin tan be iUld: ; 

...to provide. (JoA^t/ie weecf^'^OiA^ u&antiat pmow in tka 
SSI beneiJ^U pat/men^; . . 

• ;,^o p^ou^^ S^e Supp^emeaioJit/ Paymo^nt^ to ^O4e,iofio 
u;ou£d Accciuc income. undoA SSJ.. 



WHAT AfeE mVATORV .STATE SUPPLEHEHX^Jiy PMUmS? 

Stated' mu6t '.mak& additional^ paymtnti> to g^ndiatheA&d 
cZaimant& -6o tk^iX income undeA SSLu^kJU not fae 
than tucu. undcA -t/ie old Stouta i^alioAd p^oQKom. 



WHAT ARE OPTIONAL STATE SUPPLEHEm^V PAYmTS? 

State:6 my thakz additiomZ paymzyCU p\)eJi ajud abovz 

tliz bcul'c SSI paymzni to att cicUmant6* 

" / ' " * «. 

WHO APMIWlSifERS THE "SSI PROGRAM? ^ 

Tfie SocfO^.'SecoA^tt/ Actnou^^t/uttcon. 

WHO ''APMI MISTERS THE STATE - 
SUPPLEMEWTARi' PAWfEWTS PROGRAM? 

r 

llthoJi tht So(uat StcxuiUy AdmiyiUt/LCitLon oK thz StctX^. 
^QO\}QJimQkt\ at tko, option o^ th^ Statz. ' 



( 
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'CHAPTER 3 ' 
h - THE APPLICATION PROCESS 

Overview 

This Chapter provides an understanding of the application 
prooGss* fron two standpoints: 
. . .How to Apply 

.. .Hew Claims are Processed, , 

o 

/ 

How to Apply . - 

The application proofs begins at the point viien a person 
or his representative call?, writes or visits the local District 
Office (DO) of tlie Social Security Administration and states that he 
wants to apply for SSI benefits. If the person visits the office * 
he is assisted in filling out the applidation forms. If the person 
calls or writes, he is sent an application form attached to.a . 
dated notice. . 

If that person donpletes the application form and returns 
it to the District Office within 30 days of the date of the notice , 
or" of the visit to the office, benefits can begin as of the first 
of the month in v*iich that initial contact was made. If hfe does not 
oorplete filling it cut .within' the 30 days, benefits begin as of 
the first of the month in ^^ich the fonre are filled oCit. 
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Uiere are thre^ applicatich fanns to deal with different 

situationsr as follows: ^ 

...Form SSAr8000~1^3plication for Siqpplementai Security 
Tncote (rbipley; / . 

. . .Form SSA-800l~Application for Si?3pl€mental Security 
Inoome (IndividucLL) ; ' , 

.. .Form .SSA-8002— Application for Si^lemental Security 
IiKXTB (Individual with Spouse) . 

It is very iit|x>rtant to insist on filling out an ^plica- 
tion form. District Office personnel are instrtcted by the Handbook 
(§1420) to make ai) informal denial (disallowance) if a person oomes 
in to apply for SSI and' appears to be Vclearly ineligible"' and 
if that person "readily accepts the e3q)lanation of v*iy he is - 
ineligible." If that happens, he has no ri^t to a^^Jeal and the 
c53plication process would have to begin all over again. 

In addition to properly filling out the application forms , 
the ci^inont most provide evidence that he meets eligiBility 
criteria. The kind of proof needed will be discussed in the subse-' 
quent chapters which deal with eligibility criteria. Note ; Ihe 
v*K)le process will be speeded up if claimant si^plies^the ^lecessary 
evidence, qui 

Advocate TZp . 

* • ' <■ * \ 

...Mafee 4u^e khz cUeM a6k6 iok *n appJUcjitlon icnm, 
. even li thoAa l6 4ome doubt 06 to his e.tlglbltity; 

...Mofeei^uAe thz appJUaitlon io^ l6 iUZzd out pKopdAhj; 

..iHtlp to hzcjjJiQ, tha mauscjiy eu^ence. 



How ClaiinB are Prooessed 

Ihe District Office (DO) personnel have responsibility 
for determining all non-nedical eligibility criteria ^ such as age^ 
ixixjsBf resources, citizenship, etc* Hie District Of^fice does not 
have authority to fornany determine blindness or disability, but 
nay noke a tenporary decision in the limited cases cited on pages 28 
and 30 for the purpose of the emergency advance ^scA/ox prestntptive * 
disability determinations. All formal determinations as to blind- 
ness or disability are nacle bj' the State Agency Disability Determi- 
nation Unit (SSA-HDU) under contract with the Social Security . . 
Aiiunistxation. 

However, the District Office does have iitpact in terms of 
^iiich disabled person get to the State Agency^ For exatnple, .\*en 
a disabled person \^ is working applies, the DO explores ho»^ moch 
ht; is making and generally, if the anount is over $200, makes an 
jnforinal disallowance, on the basis that the pezrson is engaged in 



. substantial gadnful actdvity (SGA) • (See page 41 for further dis- 



cilssion of \Auit is considered SGft) That person has no appeal ri^ts, 
^ of course, he is never referred to the State Agency for deter- 
inxnaticn as to his disability. 
I After the District Office, and in the case of the blind 

a:|d disabled, tiie State Agency, ocnplete their ijivestigation, the 

i 

dajta is sent to SSA^s Central Office . That office then iy>tifies 



i 
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the claimant as to the decision on his claijn ^ and if he is eligible, 
directs the Treasury Department to issue a check. 

Ohe functions of thei three offices are surtirarized in tfie 

chart an page 25,. 

It is significant to note that the only place the claiinant 

is seen in this entire process is at the District Off ice j It is 
particularly lanfortunate that the decision-tnakers in the State 
Ag^^cy never see the claiir&nt. (Oliis issue will be discussed 
further on page 47.) 

. Another problew, and one \it)xdti is of rather major pro- 
portions, has been the length of time taken in the processing of 
applications. There is no statutory time limits and the disabled^ 
in particular^ have had long waits.-^^For exanple^ in June 1974 
in Region IX^ one-third of the disabled applications had not been 
processed three npnths after applications > Undoubtedly one of the 
reasons for this delay is the two le<nel decision process that. is 
needed . Another is that a new ocxtputer system was introduced ^ 
into the entire operations of the Social Security Ackninistraticn 
around the time SSI vas added as a new program. Ohere have been 
numerous problems vdth the oxrputer rejecting applications for 
kix3wn as well as unknown reasons. . In addition, harassed staff 
in the District Offices will often put those rejected applications 
aside, aixi work on the new applications, and those that are not 
troublescme. 



Advocatt Tip 

.iKttp Aji touch ukMi tht DO to makt ^u/re tht pKocu6 
Is moviifig; <> ^ ■. - 

..lyul6t on knouUng tht \t(Uons ioK the. deJUy io thz 
apptCcation won^t be iohgotten; 

..VKovldz pKomptty wfcotevcA In^ohmcution might be 
musing; 

^.^^i^t6t to tht ctitnt that fie contapt hi& CongKUSman 
ij^ j6itl[ilay6, continut. Tfie pMctcce undeA OASVJ . 
i& to givz pKio^Uty to thost apptications, urfttcfi oAt 
caJUtd "Cong\t66ionaU 

.MAgt the cJUent to ionmaJUy apply, i^ cfentecf in^oK- 
malty on the. basis oi SGA. 
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CHAPTER 4 

' EAPLY CaSH PMMENTS " - ~ 

• ■ \ . , • 

, Ihefe are three prcrvisions for the paymenb of cash be- 
fore the formal determination of eligibilities oonpleted. One 
is for the aged; blind-^and disabled, and is called the emergency 
advance. The second is for the disabled only, and providies ,up 
to three full months of benefit pa^Tients on the basis of 
"presuitptive disability". The third /s for the aged only/ pending 
final verification of age. 



♦2 U/SX*A- §1383 (a) (4) 
20 C.P*R- S416*520 



Ihe Emergency Mvance 

By definition alllJie people aj^lying for SSI are in need. 
It is fortunate, in">/iew of the tirre delays, that the statute prx>- 
vides for an emergency advance payment s Ihis advance is available 
one time only at the _ time of application. Ihis includes persons 
convii^led fron the old. State ^^rograms \A\o were not getting their 
-benefit payments, as well as new applicants. 

The arount of .the advance^ is up to $100 for an individual 

($200 for ^ oouplfe) , but in u/ case more than the amount of the 

* 

•first month's benefit payment. The advance is. then subtracted from' 

the first month's payment, once the person begins receiving benefits. 

'If the person is fouiyi ineligible, he must pay back the advance^ 

» 

tmless he is found ineligible because* of disability. 

I \ ^ 

In order to sequre this anergency advance, the claimant 

must be: 

♦ . .presunptively ^iKjible, and 
♦ . .faced with a financial emergency. 

Presunptively , Eligible 
To be considered presunptiveiy , eligible tiie claimari 





applicant "must : 

. . ♦present strong evidence of the likelihood of meet 
the inocTO and resources, tests of eligibility, cateV 
gorical eligibility (age, disability* or blir^dness) ,\ 
or technical eligibility (U.S. resid^icy or citizen-- 
ship, or alien status). 120 C.F.R. S4l^*520(b) (2)1 
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. ' J- ^ ^ . ■ . 

Ai^ already discussed, the District Office has responsi- 
bility for detentdning ai:^ noh-tnedical eligibility criteria. For 
purposes of the, emergency advance, the District bffice nay cLLso 
make a tentative medical decision in the following cases ; 

...if the claimant is totally blind; 
, ' ...if the claimant has two. liirbs arrputated? 

• ♦ .if the. claaitant hcis a leg anputated at the hip? 

...xf the clcdmant is totally deaf. \ 

. ^ ' ■ \ • 

. With such narrow criteria, it is not surprdsiiig that 
few disabled or blind claiinants receive an emergency advance. 

If the claimant does nbt have "one of those disabilities', 
but still IS in dire- need, the District Office flags the casfe and 
sends it to the State Agency. Basically the flagging means that the 
clairrant is: 

...presumed to have met the other eligibility criteria, and 
...is faced with a financij^ aneroency. 
Ui^ state Agency is supposed to give priority to those cases. 



Faced with a Financial linergency 



The regulatipns define the term eis meaning: 

' » 

...insufficient inoone or resources to meet an iimediate 

threat to headth aind/or safety, such as a lack of food, 
c.. clothing, shelter^ or mediccd care. 

[20 C.F.R. §416.520 (b)(3)] 



The ClaiiTS Manual (§13170) gives some ejianples: 

. . .eviction for- ndn--paymeht of rent, lade of naiey for 
fuel, iimediate need for medical care, and loss of 
housing or personal property occasioned by a 
disaster. 

^s regulation has been so stringently applied that not 
mny energency advances were blsing mde. Hence oh August 29, 1974, 
SSA in Claiins Manual Transmittal Sheet No, 3345 teni[:jorarily ' . 
modifies the financial energency provision, sq^ that ar^ claimant • 
found presunptively eligible for SSI whp ejq^resses an iimediate 
^need for funds can be given an advance payment without being re- 
quired to establish that he is "without money, inocme or resources • 



Aduocate lip 



...InioHm tkt climt comnunlty - about thz 
existence oi tht emcAgency advance; 

6uch a payment; 
. . . io^ mount . 



42 U.S.C.A. 51383 (a) (4) (B) 
20 C.F.R. S416. 951-3 



\ Prestnptiye Disability Payment 

\ • . ' • r 

' In addition to energency. advance payments, vMch are nade 
available to evieryclainant, the statute pro\ddes for full benijfits 
td be paid to: . , 

...an' individual applyiiig for'sudi benefits en the- basis 
of disability for a period not exoeeding three imonths 
prior to the det^enninatioi^ of such individual's 
disability^ if such individuaJL is. presusnptively jdis- • 

^ abled, pgid is'detennii>ed to be otherwise eligible for 
such benefits., • " 

Ihe disabled person must foiroally meet the nonmpdical 

- '* ' ^ ' 1 * 

eligibility criteria,. not just be presunnptively eligible^ 'as with 
the anrergency advance. \ 

Mthough the vast majority of the cases would siitply 
be flagged as meeting the non-medic^ eligibility criteria and then 
' forwarded to the. State Agency^ the District Office can^ as with^ 
the onergency advance, find disability if the dairoant has one of ' 
the following: 

. ..total deafness; 

....twD liubs anputated; ^ ^ \ ' 

' . ; .one leg anpitated~~s^ the hip. . ^ 

^ Even if (Sudi a tettixMrary determination is made^ the District 

Office would iinnediately forward the ceise to the State Agency for 
formal determinatiph of disability. The DO would also initiate the " • 
three months payrrtsnt with the Central Office. . 



Ihe State Agency can ilself Jj^tiate exploratiis?i of 

presimptive disability in the follcwing cases: . 

• . . ^ ' . ^ ^ , ♦ 

..'•Cases that are flagged^ by the DO as meeting the 

financial ocaviitlcyis for en^gehcy ^advance payment j 
(and in vMch the'ioo is unable to make^a firiding • ' ^ 
-^of presurtptive disability) . ^ ' • ' 

♦ ..Cases vtier-e the formal disability decisiw is^^ '\ v.. ^ 
^^jindul^de^ 77^ ^ " ' ^ 

.. .Cases in v^iich medical evidence received duting* " 

the course of ^developnent permits the IXXJ e\/alua- 
•i tion team to irake a judgment that the total evi- \ 

dence (though short of i^hat aieedod for a ;formal " * • * 
, determination) • is sufficient; to majce a presurtptive 
disability decision. , 

: \ . Cases that are found /-by the State Agendy^to te presurrptively 

...|ff.the case has 'been flagged by the DO as'imeeting^ 
tiie financial conditions, the DO "is iitinediatiely 
^ notified Jby telephDne; of the decision, ard he makes 
both the ernergency advance payment and pravides for 
. the beginning of benefit payments. \ ^ 
•% ^ ' 

. . .If the ease has not be^ f lagge^r for emergency pay > 
ment, the State Agency proceeds to initiate payment 
of benefilbs. Coqpletion of formal processing continues. 

[SSA .Disability Insurance Letter No. 111-12; 2-1t74]^ 

How many people have actually been designated "presiirp^ 

tively disabled"? In Califomiai, out of- 55r000 disabled applicants, 

* * 

only 123 persons 'were so d^sigrtatdd in the first five mcsnths of ^ 
.;Operation of the program. Since the orocessihg of applications for 
disabled persons takels so long, ^ it is unfortUnAte that this pro- 
visidn-Qf the law is-i>ot utilized moi^ often' bj,' the State ^ency. 



Advocaie Tip 



.Inform the client cormunity of Ihe existence 
of -^ia form of early payments s 

.Urge the Distriai Office pereonnel to flag 
cases for Ihe State Agency; o 

.Begin to esjtallish a relationship tdlh ihe " 
State Agency and push for a speeded up 
process of determining disalility and for 
a more liberal vse of Ihe prssionptiveTy 
disabled provision . 



/ 



/ 
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20 C.F.R. §416.806 



Aid Pending for tlie Aged 

A.* ♦ ■ I • -^ 

4 y ^ • 

It is much easier to prove age, than it is to prove 

blindness or dis^ility* However, tliere will he a few situations 

in which acceptable proof might be difficult to ascertain* Bene- 

fits can be paid pending final verification in the follcwing 

circumstances: • . , 

• . .Where documentary evidence of age recorded at least 
3 years before the application is filed, which 
reasonably supports an aged "applicant's allegation 
as to his age, is subnaitted, payment of bei>e^its - 
may be initiated even though additional evidence 
of age may be required. 
[20 C-F.R. §416.806] 

If the aiplicant is s^sequently found to be ineligible, he 
is liable for refund of the overpayment of benefits. 

i 



Advocate Tip 



...Secure ihe necessary documentation; 

...Persuade the W ihat ihe evidence subnitted 
is sufficient^ to estallish aid-; 

...Suggest that if a question still remains,, ^ 
aid be given pending further documentation. 




/ 



CHAPTER 5 - PROOF OF AGE 34 



ERIC , 



4 3 



42 U.S.C.A. S1382c(a) (1J(A) 
20 C.F.F. §416.801-^ 



CHAPTER 5 * 
PBDCF CF AGE ^ 

A claiinant, if he is neither blind nor disabled, inu^t . 
prove that he is 65 years of age or older in order to receive SSI* 

' The best proof is a public or religious reoord of 
birth recorded befqpe the claimant was 5 years old . If such a 
record is not available, usually three other dociitents, such as / 

the following, will be acceptable: 

*»i — — 

. . .School records 

.Census records 
. . .Bible or other family reoord 
. . .Church record of baptism or oonfirmation in 

ycutii or early adult life ''^ 
. . . Insurance policy 

• * .Marriage .record 
.i^Btployment record 
. . .Labor record 

. . .Fraternal organization record 

. . j^ilitar^^ reoord 

. . •Voting reoord 

• . .Delayed birth certificate 

.••Birth certificate of applicant's child 

• ••Physician or nddwife's record of birth 

• • .]jTTCLgratian record 

. . .Naturalization reoord 

.••Passport 5 

Thfe general rule for evaluating evidence of age is that the older 
the evidertoe, the better . 

/ A person v*^ is 68 years of age or older can suanit 
any documentary evidence that is at least three years i old, \^ch 
supports his allegation as to his age^ And of course, anyone 
is already receiving SSA bej^fits or Medicare based on age 65 
vould autanatically be eligible based on age . 
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In the event that SSA cxjnsiders the prcx)f not cx)nvinc- 
ing, benefits can be paid pending final verification of age as 
already dis,cussed in the previous chapter • 



Advocoutz Tip 



..Htip thz nzcu6aKy docmzntcuUon} 

.'A^ ^inat p\oo^ l6 not avaitabtz, oAgaz that 
aid 6houtd b't paid pznding that ^inat voAi- 
iication. 



ERLC 
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42 U.S.C.A. Sl382c(a)(2) 
20 C.F.R. 5416.901 (d) 



aiA^lER 6 
PHXF OF ELUCMESS 



A "grandfathered" clairoant is oonsideajed blind if he ; 

. . .meets the definition under a State Plan in_ef f ect_ 
Oc±oi3er 1972; . 

.received aid vmder such plan in Deoentoer 1973; 

• ••is cx)ntinuously blind as so defined^ 

A new applicant is considered ^blind if he : 

T G 

• • •has central visxaal acuity of 20/20.0 or les^: v ^ 

in the better eye vdth tfie use of a oorrecting 
lens^ An eye vihidh is acoonpanied by limitation' 
in the field of vision such that the widest 
diameter of the visual field subtends an angle 
no greater than 2d degrees, sh^l be considered 
as having central ; visual acuity of 20/200 or less^ 



Proof must be prorOlded by a physician skilled in disease 
of the eye or an optometrist and should include measurements of ' 
visual acuity and visual fields • Ihe State T^^xy^Disaliiility 
Determination Unit may require additioncQ. consultative examinations, 
at govenment expense^ The ^^plxcant moist oonply with stich requests. 

Biere is no work ca^acity/enployability test, as with 
disability • Ihis differs from blindness under CASDI, v^ier^ sixh 
a test is tttilized^ Some DO personnel familiar with the OASDI 
definiticn of blindness, have been known to apply the Scnte test to 
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claimants -uryler SSI. Be particularly alert with claiinants vtio 
may be working, sinc^ they could be informally disallowed on 
that basis alone. * 

Advocatt Tip 



• •.SecuAe iht 'mcQ^'6dky mzdiait documzntcuUon; 
. . .lacutch that SSA dtu not apply thz m^k tut; 

i 

...Ji thz appticaht JU not ttigl&t undeA thz 
bJUndnU6 tu^ 4ee thz zyz pKobtesn,. tn 
cqnnzction mjth othvi phyhlcat and/oh motionat 
p^obtejn6, might makz him ttigtbtz ioK old undzA 
thz dUah/JJity pKoviiloM. 
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42 U.SX-A. S13829(3)fc(4) 
20 C.F.R. S416.901-939 



CHAPIER 7 
' , PROOF OF DISABILITY 
Overview 

A "grandfathered^ claimant is cx>nsidered disabled if he: 



. .-.meets the definition of disability in the State Plan 
in effect in October 1972; 

...received aid in Decenber 1973 and for at least onfef 
month prioif to July 1973; . 

...is continuously disabled as defined. 



A new applicant is considered disabled if he ; ' 

...is .unable to engage in any substantial gaijiful 
activity by reason of any medically determinable 
physiccLl- or mental iirpedrment; 

. » .vMch ojipairment can be expected to last at least 
12 months, or to result in death; 

. . .or ih the case of a child under the age of IB, 
if he suffer:^ f ran any medically ^leterminable 
physical or mental iirpairment of oonparable 
severity. * , 



This Qiapter is onl^r concerned about the definition of 
disability for new applicants . Note that it is. identical tb the 
definition usod^4ji Disability Insurance under CftSDI. Pixof is 
difficult, because of the vague eind subjective ^wording of both 
the statute and the regulations. Generally the agency inter- 
pretation in Disability Insurance has been harrow and restrictive, 



as sf)elled out by the pisability Insurance Letters (DILS) which 
.are issued by the Social Security AcM.nistratiOTi /f or the guidance 
of the State Agency-DDU* Ihe general philosophy seenis to be 
"when in doubt, defty". * Eor-^exanple, in the year 1972, only 
43% of the applications for Disability Insurance benefits were 
allowed* This seems close to the figure secured informally for 
the first five months of operation of the SSI program ui 
California. ' Out of 53,974 applications' for SSI disability 
benefits, 23,085 were allowed, approximately a 45% allavance 
rate. ^ ' . 

The experience of appeals from decisibns on Disability 

\ • . . ' 

-Insurance^ seans to indicate that the interpretation is jrerhaps 



too nat;row, since in 1972 about 50% of the disability cases 
that reached the heaoring level were reversed. ' 

Still the prbblan remains of txyij>g to present the best 

. ' \ ■ 1 
possible proof at the' earliest stage of the j^rocess , ' preferably 

\ ^ ' ! ^ 

at the time -of application and preferably with the help of an 
advocate. Obviously if the claimant loses at any stag^ , resort 
should be made ^« to th^appropriate level of the administrative 
appeals process. (See^ Chapter 14) 



*For an analysis of the way disa^il'ity claims under; QASDI are 
handled, see Social Security Disability and llass Justice, by 
Robert G. Dixon, Jr., Praeger Publishers, c. 1973.; . 
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Hiere are basically two tests v*iich mist be passed , in 
order to Be eli;^ible for benefits: " . 
' ♦^♦ a madicad test ; 

♦ ♦> a w^rk ca^>acity/enployeibility\ test « 
Before exarriinina the evidence required for each test^ it 
is iinportant to ui^erstand the relevance of "substantial gainfud 
activity" . 



Advocjotz Tip 



. foK heJtp in p/ioW.ng dUabilUy , gtt thz 
Handbook "Rz.p\eji\ntat(ion at a. Sociat SzcufUty 
HowUns'. JociM on Vi&abitUy" and accx)mpany- 
ing ^itm i^Lom 4fiz HatLonat PoAotzgat JnAtitutz, 
2000 ? StAzUi H.bl.,: 6th UooK, t/la&kinqton, V.C.' 
20036. 




\ 
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S ubstantial Gau^ful A::tivity (SGR) \ 

I-::aimngs, either at -tlie application>stage or later, raise • 

tlie qiiestdon as to v>3ietlaer the yzrlairomt ,is engaged in siibstantaal • 

gainful activity > ,^ As alpeady noted on page 22 ,^ if the claiJTvmt 

is making over $200 a n)anth, tfie cliancps ai^e high that^uch ar^ ' 

ai:?plicdtion will be ijifonn£.lly disallpwed at the Distriet Office 

level. KoQp in mind tiiat iJae'work 'does not haye to he full-tiinQ. . 

Altliougli a nuniber of criteria are suf>ix:)sedly to.be IcV^pd'at iln . 

evaluating eaminas, tlie rqgnJlations statje clearly iJiat iJie anount 

of money (v. rnGd is tlie ^itost i^nportant one, as follovs; ^ ' 

. . .oamijigs at a monthly rate* in excess of $200 
v^ould he proof tliat an individual can engage f 
'in subsitantial gainful activity, ^a^iless there 
is proof to .ihe-vcontrai'y; ^ ' , 

• . • .earnings at a monthly rote botveen $130 and $200 
*\NOuld be evaluated *togGUier with other factors, 
' suda as his medical impairinent, work history, etc.; 

' . . .earnings at a monthly *rate belc«^ $130 would not 

be proof tliat ^ •individueil can. ehga^e in sub- , ' " 
stan'tial* gainful activity. ; 

' \ . (20 C.r.R. §416.934] 

One e:^copt.ion to the frile would be in the Ccige of ^,i±)sidi2cd 
g nploymont . Tlie nost. dbvious exanplOj^is a sheltered \yorkshop sihi^i- 
tion. AnoUior \\opld be a siUiation v.tiai*e there is a discret>ancy 
between tJie value of the services and the amount of tlie i>ny, or 



-41- 



vhere' individual most an extraorjdinciry anount of help f ran 

•others in doing' his woric. (I^teep. in mind that even if a claiinant 

is in* a. sheltered vrorkshop si\^tion, his performance., cxxxld be • 

evaluated and if it ccRpares 'r^Euwnably \^l' to other^s doir^ 

cxiparahle. >*ork in the cai«unity\ he could still be declared not 

*% 

-disabled*) 

- • ' _ « <• 

Another exoeption nii^Vbe a claijnant ykky is working 

against doctot^s advioe' ^or with extr^ pain . uJit posisibility / 

shculd be expldred with, the claijnant. - ^ 

. An alternative- to finding* a^ claimant involved in SGA, 

is to allo-r a Trial Vfark Period (TWP) ihis is allowed in cases 

vyhare the disability "renains the sane , with little j^Jpe for * , 

iirpxivBrant/bwt- the claimant wants to go^to \gork, To entjour2ige X 

such activity the I^P is allowed. . The claijnant has an opfxjrtunity 

to see if >he can sustain work activity for up to a 9 nonth period s. ' • . 



If he is able to do s6^ ^t the end pf tkat time he is given the 
usual 3 months tepdnatipn period. According to the regulations, 
IWP can ^begin as of the oate of filing an application; in • 
actuality, if a person n«kes over $200 it is certain he would not : 
be granted a 1VIP. ^ If a person make3 $130 to $200, a case should 
be made for a 'n^nif benefits are denied because of SGA. Once 
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a person is receivijig benefits; and wants to' try t^rking, it 
v^Duld be well to have official sanction for' a Trials Wbrk Period, 
* rather than report the return to vork l^ter*^, and risk being 
temdnated for substantial gainful activity . 

1 

Advocate Tip ' 

..AnbJUt that an apptlaxiion be \onmaZZy madz^ 
60 a^ to pnfltzcX apptal ^ght^; 

. . .invutigatt thz po^^ibttiXy oi 6ub6tdizQ.d . 
^ mploymznt; 

^ . . .invutigatz thz po66ibttity that cZoAjnant 

^ mn^fUng against doctor* 6 ohdoM on, undoA 
zxJjiQjnt pain; ^ 

. . .oAgut that a Jhlal Won^k VoM^od ^hoiUd be aJUmzd; 

, ' - . ..Inituitt dpptaZ pn,octdiOit t^ claMnant dznttd. 

\ ■ " 

\ . . ' ■ 



erJc 
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42 U.S.C.A. S1382c(a)(3) (A)«i(C) 
20 C.F.R. §416.901-931 



Medical Test 



The claimant mast prove that he has: 

...a medically detenninable pi^sical or mentsd im- 
painnbnt vAiich cajn be expected to result in death 
or \mich 1^ lasted or can be e^q^ected to last 
for k continuous period of not less than twelve 
montiis (or in the case of a child under the age 
, of 18 if he suffers f ran a« medically determinable 
physical or mental iit^airment of ocrparable 
severity) . *• . 

The statute goes on to def ij^ physical or mental iirpair- 



ment as: 



...an iiTfairment vMch resiilts fron anatcmical, 
jiiysiologiccil or psychoiogical abnormalities 
vAiich are danonstr^ble by medically acceptable 
j clinical arid laboratory diagnostic techniques. 

The Social Security Mministration has attatpted to intro- 
duce a measure of objectivity into this test by publishing a Listing 

\ \ 

of Inpairm^ts . If a claimant has one of those djipairments to the 
,degree described in the^ listing, he is not only considered to have 
met the meiiical test, but also the work capacity test. 




\|Clai^t^ants v*io have an iitpairment or irrpa^^'Tnents the 

A / 

equivalent! \ in' severity and dioration to a listed inpairment also 
are autaTC|tifaally eligible. This includes children under the age 
of 18 v*K) Imiaet the durational requirement and .are determined, with 
appropriate consideration of the particular effect of disease 

processes I in childhood, to have the medical equivalent of a listed 

j 

ijTPciirment. 
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Ttie rest of the claijnants fall into the category that 
is less precise. Although tfieir impairments ndght not be as 
severe as those listed or the equivalent^ still it is enou^ / 
vvhen ^jnsidering other factors / to prey^t them frcni engaging 
in substantial gainful activity >^ XCtis those persons that imist - . 
also ,pass the work capacity test discussed in the next section • 

Regardless of the degree of iirpainnent, all claimants 
must have a nedical iirpainnent, v^icJi is medically determinable / 
severe , and expected to end in death or last at least 12 months ♦ 

The miniimjm! requirement in terms of medical evidence is: 

...a report signed by a duly licensed riiysician; or 

\^ 

. . .a cc^3y of. or abstract from, the medical, jrecords of 
• -..of a hospital, .or other public or nlvate 
agency; or 

...other medical reports, such as laborato:r/ findings, etc, 
[20 C.F.R. §416.924] 

The medical evidence needed 'includfes signs, symptons, 

and -laboratory findings, described as follows : 

. . ."SynptoTs" are the claimant's own descx^iption of his 
physical or mental jjipairment; \^ 

.. ."Signs" are anatomical,* physiologiccLL or psybt^logical 
abnormalities \rfuch are demonstrable by medicaliy 
acceptable clinical and diagnostic techniques; 



. . laboratory findings are nBxuf estations of anatcmical 
physiological, or psychological phenomena which cu:e- 
demonstrable by the use of medically acceptable 
laboratory diagnostic techniques. 

[20 C.F.R. §416.906] 
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TliG reaulationn expand on v;hat is'nocxlod in the rojX)rtB, 
cis follqws: --^^ 

...shall also describe tlic individual's camcity to 
perform significant, functions, such as the capa- 
city to sit, stand, or move about, travel, handle 
objects, hear or speak, and 

...in cases of mental ir^irment, the ability t-o 
reason or to make occupational, personal. c»r 
.social adjustments... 

[20 C.F.R. §416.924] 

It is imrx)rtant to rertenber that a claimant miglit not 
have bne impairment v/hich is disabling, bi>t,,^hav^ soypral, vhich 
together, cire considered disabling , ihvts it is^^tremely imnor- 
feint to thoroughli^--axplere--the''cIajjn^ itVxLical Mstory, and 
make sure that specialdsts in each area of impainnent make a renort. 

One impairment that is^ often overlooked by claimants, 
physicians and advocates , 'is impairment due to psychological problems 
Claimants sometimes have long-standing psychiatric problems which 
in fact have created job problems, but have never been treated. In 
addition, it is not uncoimnon for a person to react witli emotional 
problens to the combined stress of a physical disability, ioss of . 
work, and no inoane. 

Anotlier aspect which is often overlooked, but has been 
considered favorably by the courts, is the subjective feelino of 
gain. Ihus it is important to explore" the extent, frecaiency, and 
depth of the pain experienced by the claimant, when at rert aix3 
when engaged in activities. 
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Obviously the physicians* reports imist be very thorough. 
Both physicians and advocates, should be familiar with the of ficicil 
Listing of InipairTnents , and v?henever possible, the claimant's 

iiTpairment(s) should be fitted into that JEasting or be declared 

/, 

its ejquivalent. And of course, the reports should enocnpass all 

i ' ~ 

of the. information outlined in the regulations. 

Since the claimant is not seenr by the State Agency team, 

(every effort should be made to personalize the claimant in the 

rei»rts^^^J[rv_^^ 

gathered by the District Office in their initial interview with 
the claimant. It is iirportant that the claimant and the advodate 
both have contact with the Claims Representative in order to 
reinfofce the seriousness 6f claimant's irrpairTrents* ^* 

It is estimated that about one-third of the ^reversals 
made at the first appeals level (reconsideration), occur because 

y 

of additional and iruch more adequate medical reports . Updating 
of medicals is extranely iir^rtant, since the claimant's physiccil/ 
mental 'impairment might have deteriorated. 

\ . ' . 
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AdvootCe Tip,. 

t 

.GqX n iatt m^catrkUtoKy iJigm thz apptLcjont; 
look coAz^utty loK zvldzncz oli^palHJnz^vU othoA 
^an -t/ie ont6 Out m^ntidmd by ihz appticant. 

.SecaAe aJU medccat docimzrvU [^^om hoipitaJU, 
phy6lciaM, and pHlvatz agencies) Jthat oAz Jji 

.^du thz appJUcantU mzdicat hl6toK 
^ -the it^ppohti^itJl^^ — tGOoAland'A 

P^ct^onflAy OK ftfte McAcfe 
Manod^ oi( P^gnoA^ and JheAopy 6o 06 to fit^ve, 
a beXfeA g^oAp >Che^ apptiCjarvt* 6 mzdiical 

.AJiAxtngz ^oK additional tmdical zxaminatioM 
...ii claimant hah not had oil vviy A}zczntly; 
...il mzdical iituation has changed; 
...il fie ka6 not had a 6pzciatut exanine him. 

.Uako^^uAz alt thz mzdical KtpohJU inctud^t 
.clinical and diagnostic findings, 4ot only 
me.dical concliuiohs; 

...in^ohmation 06 to the cxi&tcncz the 
impaiJtmcnt, iX6 probably duJiation^ the 
tcvviity ol the impoiAmznt in luncJtional 
tcAms; ^ i 

...thi pKognoiis the ijnpaiAmcnt} idK ex- 
ample, -a deXtniohation occuMing; \ 

. . .the type o^ medication the applicant is 
taking, the e^^ects it might have ojfi his 
functioning, as wttt as the effects, and 
possible dangeAs"^ of otheA proposed '^o^ 
0(5 tAeatment. i 

.SecuAe statement l^om neighbors, fniends, and 
family as u)M as the applicant himself about 
his evQAyday funcjtioning. 

,TKy to /have some impact on vchat iA mitten 
by tht VistAict Office peAsonneZ and fohmAded 
to the State Agency 
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42 USX.I^. Sl382c(n) (3) (10 
20 C.r.P. f ^lfi. 902(1)) ' (*') 

' !:416.932>7 



Claimant rnust not Ix* able to do: . 
...any previous -worK hq may have 




comnnsui-ai.o vd.th any sudv previous woric, in 
tlie amount .of oaiTiings aijid utilization of capa- 
cities; and ' ; ^ 

...cannot, considering his age, education, and vork 
experience, enciage iri any other kind of substantial 
gainful wrk v?!iicli exists in the national econoty. 

Tliree .groups of claiirants are presiified to have met the voii. 
capacity test because they have met the medical test:' - 

...those v?ho have a list^ iitpairment; 
- those \*io hav)^ tlie equivalent of a listed impairment; 

...children under the age of 18. 
Other claimants are denied benefits at the end the medical test, 
without recoiirse-tO"the~WSclc capacity^ test, because their iiipair- 
ment is sliglit. Uie renmning, probabiy about half of the claimants,^ 
^do have inpairments vMch are* substantial, but not sufficieiiL to 
fall into the "automatically eligible" group, instead their im- 
painnent must be related to their work capacity. It is thi«; 
groip that is. most likely to need an advocate^s help, and it is also 
this group of claimants that appears a^»the adraiMstrative hearing 
level of .the appeals process. 
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It might be useful to lcx>k at the:*tv^ aspects to the 
work capacity or eniployability test and the^ prc^f— requif^^or^ 
each* Jhose-'aspGcEs^'areT 

... un^le* to "dcf previous work or simillar work/ and 

0 * 

...unable to do any other work. ■ 

Unal^le to do pref\7ious work. 
' 'rtiis«-is the ^siest and most objective ):W*t of the test. 
' In'ordero to ^rove'tliat claimant is tmable to do his previous 
wrk, it is ijiportant to understand thoroughly vdiat- job skills^ 
were necessary to p^form that work and to relate tliei functional 
impainnents to those job skills. Usually if one canl prove that ^ 
the claimant cainnot do his previous work, it is fairly eas^^ to 
prove that he canjpot do an equivalent job, siijce the skills 
^required would be similar. , ^ ' \ , . 

yjniabla.4x>-<fc>«any^ \ 
It is obviously difficult to proveei'that a pefson cannot 

do any kind of work. Proof is even more difficult becaiise^of 

— ' y^' ■ ■ I 

language in the statute as follows: » . \ ' 

. . ^regardless of vAiether such work exists in the 
immediate area in"*lsiiich"he lives, or y^ether\a 
specific jcb vacancy exists for him, or whetl^er 
he would be hired if he applied for wrk. 

^ Thus it becomes a hypothetical situation, rather \ than 

a real one for tJie claimant. 
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Tlie most useful Tiirase in the statute, as far as 

^ . — ' ^ ^ ^ 

plaiinants are concerned, is tlie one considering his aiao^ edu- 

cation -and \^;ork experience ; As a inatter of fact, SSA has , 

' • smiled out in' tlie regulations the kind of person that v;ould 

^T^^nost nearly, fit that ilirase, ^ais follows.r 

. . . "where an individual with, a rnar^inal' education / 
' * and long vork experience (example, 30 to 40 years) 

; limited to tlie perfonrance of arduous un55killed' 

physical labor , is not working and is no longer " 
' able to perfcirrn^such labor because of a signi-/ 
f icant impaiiment or impainnents and consider-^' . 
^ ing liis age, education, and voc-ational ^ckground 

is unable to engage in lighter work, such indi- ' 
vidual my be foynd to be under a disability. i' 

/ ^ ^ [20 C.F.R. §416.902 (c)] 

... 

^ It is estimated tliat probably 15-20 . per cent of the 
» * 

claiinants could be made eligible under that regulation. Cfcviously 
it is one that advocates should study most carefully,, to see if 
clients might fit that description. 

If the claimant does rx^t fit that descriptiorr, then 
other avenues must be explored. One of the most fruitful^ is the 
psychological reaction of the claimant, both to his inpairmemt and 

. to his capacity for work . It is the intar^gibles dt motivation and 
hope that make tlie difference between a person \>*io is able to be 
employed again and one who is not. The advocate should atteirpt to 

„ get psychological testing and/or ^valuation of the , claiingnt as part * 
of the process. 
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Another possibility is to get an^ evaluation at Vocational 



Rehabilitation sef^ices for the •claiinant/'' Mthough technically 
Vocational Rehabilitation services' are availably for each disabled 
applicant, it is yt^ll kncwn that that agency only acpepts for 

services those wi0i the highest notiyation and those vijho present " 

\ ^ I 
the lowest eleiuent of- risk. Thus chances would be qood that the 

claijnant would be rejected for those training and rehabili tuition 

services. 

It should be noted that legally the Socicil Security • 

Administration has the burden of proof in terms of proving that 

» 

a 'claimant can work at another jdhfr *** However, that proof is • 
usually met by listing three .jobs tdcen from the Dictionary of 
Occupatioral Titles (DOrT) -vMch the blaimant supposedly can do, 
Ihe burden tlien rests on the claimant to prove he cannot do those 
jobs 5,' Ihus it is inportant for an ^advocate' to be familiar with 
the DOT, so that viien a j,db is listed ,he can chedk the job con- 
tent and be in a better^' position^ to prove clcdmant cannot do the 
job. 

' Another tack for an advocate vJien confronted with 'a job 

listing is to take advantage of the regulation that states: 

I <!.. .isolated, jobs of a type that ^cist only in very 

limited numbers or in relatively f geographic 
locations shall not^be considered to be work 
which exists in the^ national economy. 

[20 cIf.R. §416.902 (b)] 



•52- 



* ^ • \ - 

ft 

Note that an argument vMch is not viable \is that the 
applicant lias tried to get a jcb and there aren't any available — 
this is not an unorployment program, ^ • 

; If SSA does oome up with a job^that claimant mi^ht be 

\ ' ' ' ' 

able to do, an advocate should argue that nothing in the worlc \ 

^' ' ■ \ 

experience or training of the claimant would shcvr tiiat he is \ 

* \ 

capable of performing those tasks and that he shcxild at least be \^ 
(allowed a period for trainiijig or a Trial Work Period. ^ \ 

, ^ - ^ Kdvocatt Tip 

.♦.SeciiAe a laJpi mnk kc6ton.y ^Kom-cZaxmant including: 
...tliz dilioAznt typt6 oi jobl ficW; % 
...hovo long ctcumnt hoA mnkad at e,ack typo, job; 
. . .w/ie^t/ieA thz job6 vooAz 6kiZtzd, un6kiJUe,d on, 
, \ 6mi'6kitZe.d; 

...the. amount o^ phy6icjaJt and/on, mentaZ excAtion 
involved in actuaZZy peA^oAming each type oi mhk; 

.,.Kho(0 edadation and tAoining; 

...ReZate impoAJment^ to hkJitJU n^eqavied in jobi; 

• ..]..Be ^amiUoA taUh the VOT [VictionoAy o^ Occupational 

I Utloj,) med-by^SA. 
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CHAPTER 8 - THE IMPACT OF MARITAL STATUS 
Overview '. 

ft 

The Disadvantage of Being 
Who. is Considered Married 
How to Terminate Marriage 
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42 U.S.C.A. .S^p82c(b), (C) , (d) , (f ) 
. 20 G.F.'R. §416.1001-59 



aMTER 8 

. ■ THE IMPACT dp MARTIAL STATUS ' ' ' 

Overview , • 

Hie determination, of tnarital status is jmde very early lA 

the application process. As a"?hatter of fact, the determination is - 

I 

* made before tlie claimant is given 'an application, form, since tl^ere 
is a different form for individuals, couples, etc. Once that 
determination is made, vAienever the word "spouse" (or couple) is - • 
used, if* means soneone vho is considered married by SSA standards. 

Ihe Disadvantage of Being Married 

Tto be considered married for purtx)se3 of SSI is definitely 

a disadvantage . Td cite two exanples of Ijpw adults are affected: 

. . .l\vo eligible individuals living together can* * 
receive. $292 per month r v^ieretas an eligible coqple 
receives $219; 

...TVd eligible individuals ban have total countable 
resources up to $3000; v*iereas an eligible couple 
' can only have $2250. / , 

In addition, any person designated aS a child loses that designa- 
tion, because the definition of a child is an individual \*id is: 
\ ■ . . .neither married nor the head of a household; and 

...under the age of 18 or under the age^bf 22- and a ^ " 
student. 

With the loss of diild status, special exclasions are lost: 

' ^ i 

.. .exclusion of earned income Within prescribed limits: 

. . .exclusion of one-third of any payment received from 
an absent parent. 
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Viho is Considered M^irried 

The following people are "ooasidered i\^ried: 

. , .A couple cereronially married; 

- .:.A couple legally married in s tabes yjhich recognize 
"honrceremonial oormpn law marriages; , 

. • .A couple determiiied to be married for purposes of 
Social Security OPSDI benefits; 

V ...A. couple found "holding themselves out" to the ^ 

coitrnunity as .^lusband and wife:. ' • . « 

It is obviously the last category .that is the stic^ one. 

Ttie rogiilations require that the ^applicant shall be asked if: - 

\ he i^ living ij\ the same household with alny un- ^ 

related j^erson of the opposite sex ard- whether 
the applicant and such otfier person acre holding 
/' thonfiselyes out in the' ccmnnunity in v^idi they o 

. ' reside as husband and wife. 

(2"&T.F.R. §416.1020] . ' 

' ; ' v'" 

If the answer is "yes", 'that statanent iff-tak&n at face value, 
since, as the Handbook (§5500) points out, it is clearly to the 
applicant's' monetary disadvantage to answer "yes"; therefore he 

must be telling the truth. However, if the applicaPit should say 

* ' ' • ♦ ' ' 

"no" , the DO is- directed to try to establish^'^a couple relationship 

throu^ asking a series of questicJns as follavs: ' , 

. . .By what nafhes are the parties knc^; . 

•.. .lidw do the parties introduce each other to others; 

. . .How is mail addressed to the parties; • * • » 

. — - ^ i ^ ^ 
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...Do any deocJs/ installment contracts, tax returns/ 
or other papers show them as husband and wife;< 

...If the hone or apai±nient iij <which thq^ reside is 
rented or owned by one of thon, and v4iat names 
are shewn on ^ he deed or the lease 

[20 C.F.R. §416.1035 (b) (i)] 

The Handbook (§5520(0) lists other possibilities for 

, ^ ' i 

proving a marital relationship^ :^qme of which are: 

...Listings in a city directory as husband and wife; 
...Joint business dealings; 

...insurance policies identifying one as the spouse of 

. the other; 
. . .Church records; 
. . .Employment records; . 
...Birih certificates for children; 
...Bank accounts; 
...Wills. 

Oonoemijig how sucii ajxswers will be weired, the regula- 
tions virtually mandate cirbitrary treatment of applicants: 



... Jnless the infomation supplied ip response to 
the foregoing items satisfactorily establishes 
that the parties a^ not holding themselves out 
to the ccmrtunity in which they reside as husband 
and wife, they shall be considered hiisband and 
wife. ^ 

[20 C.F.R. §416.1035 (b) (2)] 

Hew to Terminate Marriage 
F^r SSA to consider a marriage at an end, tiiere must be 
a deatii, a divorce, an annulment, or at separation of at least six 
months. . 



• It is the separation of at least six montiis tliat creaks 
the most prcbLan for claimants. Until the six months period i^ 



tip, claimants <ire treated as if they|are still living togeth^ir, 
although they .are not getting the beiiefits of shared expenses, 
Ihe situation is further corplicate^^by a series of rules iiiat 

have been esta^li5=hed covering possible multiple spouse situa- 

J /' ' - 

tions, as folJJcws:. / j 

, , .olhe person f ran whan .the applicant most recently 
separated is considered the spouse in any one 
nbnth, unless claiit^t states intent to resume 
living with anotheij person, in vMdi case ^t 
*: ijerson would be oohsidered the spouse; / 
I i " I 

...If a claimant sepa]|:ates from a spouse, and be- 
fore the six-month I period is over, lives ^ a 
liolding out situation with another persor^, 
spouse No. 1 is not considered married apd gets 
tireated as an eligible individual. The-claimant 
alnd spouse No. 2 are then treated as a ooiple. 



I AdvoacuteSTip j 

a dUwt corner to ma btf^oKZ making an initial 
cb\\tacJ: with tiit VlstnXct O^iJ-tce, and /Tie may be, 
iy\ a "holding out" ^itxatlon, he. ^hoa^d be, coAe- 
Idttij advlstd about tlie,\coh6e,que.nce^ pi hu^-an6WQJt^ 
to\ "kotding out" que^tiQ\it. Im addUiofi, 6ince, . 
thV te>!>t i^ ite^xibte, andVubjzctlvt^ lit may be 
polubte. to^ advice, -t/ie extent to ahakge, the, way 
he\and ka^ companion conduct theJji a!UaiJC6, 60 
ajf>\to avoid a finding tixoAtiity OAZ ^"holding out." 
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22 U.S.C.A. 51382(a) (1) (A), 
f5l382(a) (2) (7^) . SW82 (h) , 
§1382a / - 

20 C.F.R. «?416.iini-8n i; 
CM. S12300-12429 ' 



aiAPTER ^ 

THE nxnc it:st 
Overview . 

A "grandfathered" blind claimant (jan use t±ie npre 

/ .... 

liberal incone limit in t±i6 State Plan of October ^ 
1972^ provided he: 



.received aid in DeceiriDer 1973vin that State; 
• ••has contiijuously resided in that State; 

V , 

. . .has been elig^liLe-confeijiuoupl^ 
—"Ineligible for periods of not more than 
^ six months. * 

A new claimant or ^ "grandfathered" aged or disabled 
clcdmant must use the income test 'irv^the SSI program* 
*Ihe over-all limitati6n on countable' nj-icome is: 

— • 

^ . . .$458 per quarter for, an individual? ] { 
...$657 per quarter for an eligible cqtrole. 



Income is crucial in determining eligibility. It is also 
the key to determining hew .mudi the claimant will get when he is 
finally eligible. This Chapter will focus on how income is tteated 
undet the SSI program. Chapter 12 will show how a benefit payment 
is determined, using tlie information provided in thi.s Chapter. . 



Inocme is defiried as things of value which an individual 

or ooiple receive during a caleivJar quarter. Since resources, are 

also things of value / they must be distinguished fron income: 

... an asset on hand at the begiririing of a calendar 
.(Quarter is a resource ; 

* 

an asset received during a' calendar quarter is 
inocme . , ' > 

As part of the "means test/* all inoane most be scryiti- 

nized/ however, not all income is counted. The fonrula is: 




CoiStSde^Inc^^ All Income - Jnccme Exclusions 



Income of an eligible individual includes, not only his, 
« 

cvm income y but also; i 



...If an, adult, all income of his eligible spouse or 
part of the income of his ineligible .spoxise 
(deemed jinoome) ; 

. '-Ifja child, part of the income of his parent (and 
the spouse of his parent) (deemed inoome) . 

<[20 C.F.R. §416.1101 (a) J ' ' 

Ihe term "inoome" does not include : ^ 

. . .supplemental n^^c^cal insurance premiums vdiich 'is 
paid by a third-party insxirer on behalf -of a claimant; 

. . .medical services vAiich are paid for by a third party; 

...social services furnished cm indivii^ual by a govern- 
mental or private agency; 
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..,.ixK3cine'tA refund, if sudh taxes were previously 
.inclixted as* incxx^; ' - * 

...cash received fran the sal^of a resource as 
defined in the Act (it repnains a resource) . 

120 C.F^R. §416.1105-15] 

Hie rest of the Qiapter will be f ocussed on examining 
detail certain topics: 

...Ecimed Inccne . ' " 



. . . .Unearned Incxxne 
,• ...Major Inoame Exclusions* ' 
"....Deemed Inccre 
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^^.C.F.R. S416.1J^2(t)) 

c!tl;: ^JL2315-?,1331 



Earned Incxxnc ^ 

It is iitportant, whenever possible," that incone be cxDn- . 
sidered earned as cxDntrasted with unearr^, because of the greater 

incone exclusions f dt earned^Jjcoroe ^ — ?arfc5"i:s"part'ofthe philosophy 

- — ^ 'i ' « ^ • 

of rewarding peot^e for working. 

Earned incone includes wages ^ net earnings fron self- 
• - / 

enployment^ and in certain cases, incore fron rentals . 



i • Wages 
[CM. §12316] 



Wagc^ include all rejjruneration from enployinent, not just 
^ e anount.of money that tlie claimant receives. Thus it includes 
deductions such as income tax, the amployee's share of F.I.C;A . , 
health insurance,* etc. It does not include:! 

si 

...cash tips of less than $20 per month/ payments 
' . made from retirement, sickness ard similar funds — 
theser are unearned incone v*ien received; 

...contributions by an employer into a health insurance 
or retirement fund for lus'enployees and his share 
of anyi F.I.C.A* or unonployment oorpensatlon tax 
payments — these are not wages and are not SSI in- 
come because the/ are not available to the claimant. 

(CM. §12303] 

Wages are considered income in the quarter they eire received , 
■ Exception ;' if payment is deferred at the request of the.arployee,' 



-61- 



ERIC 



and the defemiGnt v^ul d result in eiifher: 1) eligibility, or 



2) an increase in benefit payment of nore than $10, the wages are 

alloqated according to v^enJ3iey^^^dioQl?rTi^^ 

— — ' *> 

Documentation required is usually paycheck* stubs or a 
, written statement fron the an^loyer. Evidence is rpt necessary if 
. the claimant is' an QASDI claimant; and the inforrotion given for . 
Ipoth programs is consistent.- 

: Authorization for contacting an outside source of infor- 
mation is required fron the- claimant. If the claimant refuses, 
the claim is denied. Once eligibility 'begins, SSA corputer records 
of earnings and benefits" (QASDI ard Railroad Retirement Board) 
and Internal Revenue Service records are periodically corpared to 
SSI program records. [CM. §12307 (b) ] 

- Net Earnings from Self-Ehployment 

[CM. W2319-12331] i 
The rules governing net earnings are similar to those in 
QASDI, except for the gross income limitation of SSI. Usually 
the net ret >rn is the- basis for eligibility, but if the gross 

income is above a prescribed limit, claimant could be ineligible 

*• •>. 

on that basis. Those prescribed limits are being established 
for classes of busimss. Until these limits are set, SSA will 
make decisions on a case-by-case basis ICM. §12325] . ' 
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— Tlie usuad docunentation needed to estajplish a projected 
incxme is the iixxane tax return filed for the previous year / and ' 
current records kept in the regulau: course of business* If 

,*claijnant thinks the projected indcre will be substantially less 
•than the records indicate/ good cause for such a belief must be 
showrn. 

^ Once earnings are projected for the yeaf/ an average 

is t^en, .and a quarterly projection of earnings is made. "If 
« - — 

th^re gross variation fron 'the estiirate, claimant nust report 
such change to the D/0. 

r 

Earnings from Rent ^ 

Inooqe fron rentals is usually considered unearned . 

inocme. However/ it is considered eamei^ incone if one of the 

following, situations occur: , 

...a self-enployed real' estate dealer receives rent 
frcm property he is holding for sale; 

^ * • .a self-enployed farmer materially participates in 
the production-management of ccnttbdities on his 
J.and and receives rent fron tenants; 

...a self-enployed householder rents rooms or apart- 
ments in his home and provides hotel-type services 
to his tenants. 

Note that in each of these situations/ the person is per 

forming a service as well as receiving rent . 
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20 C.F-R- $416.1120-1138 
CM. S12335-12357 



Unearned Incxme 

Unearned incxine is all income (cash or in-Mnd) that jis 

not considered earned* ^ 

. — II > ( 

Ordinary and necessary expenses incurred in getting the 
income can be subtracted ^ran it. For example, if a clcditvant gets 
a settlement from an autd accident, the necessary leged, medicad, 
and other expenses are deducted, and the balance is considered 
unearned inocme. . 

Hie different kijnds of unearned inoorne will be discussed 
below. "Althou^ deemed income is also unearned iiKxine, becaiase of 
its oonplexity xt will be disoassed in a separate section beginning 
on page 78. 

4 

Periodic Payments 
, [CM. §§12341-47] 7 



The most conron laneamed income would be social security 
benefits , that is, OASDI. Nobe„that premiuns deducted for the 
op^onal Supplemental Medical Insurance un r Medicare would be 
counted as unearned income. Other pericxiic payment benefits would 
|De annuities, vetetans oonpensation and pension, vx^rkmen's oorpen-^ 
sation payments; railroad retirement -benefits, unenployment com- 
pensatlon, private pension ar»3^.di3ability plans. 



/ 
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• Proceeds of a Life Insurance Policy 

I \ . 

i [CM. S12348] \ • • 

All of the brcfceeds aver"" $1500 are oountecl as ujieamed 
income. Hie amount uyder $1500 will only be counted after 
deducting costs of the. insured's iast^ illness and burial expenses. 

Gifts 

V ♦, _ -[CM. §12349] 
A gift, can be in cash or in kiiid . If in kind, its fair 

. ' 

market value must be^ determined. 'If it is given on a regular , 

. ^ " ^. 

frequent' basis , it would prcbably be considered income. If given 
for special odcasions, birthdays, and anniversaries, it could' 
fall uxxJer the income exclusion i)rovxsion^for infrequent or 
irregular incone (See'pacpa 72) . 4 



Support and Aliitpny Payments 

[CM. S12349.1] . ; 
. Support means regular and/or substantia], IgSi^ibutibns in 
cash or kind Vjtiich provide for some or all of the individual's 
usual nfeejds. Alimony is the allowance made by a court to a spouse 
in connection with a divorce action. Ihe legal agreement in Itself 
is not enough; there must be proof that actual payment is received . 
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*?[riheritaifice 

(cm; §12349.2) ' 

■ - 1 

ihheritancie ipeeins cash, other liquid assets, or any ric^t 
.on^p^sonaXor real property of the deceas^ to vAiich one succeeds 
in ownership as a result of the death of another. The inberitanoe 
is hot counted as incxine tint^ it beoornes available for si:pport , , 

Support <wA Maintenance Furnished' in Cash or in Kind 
: ' ' IC.M. §12349.31 

Siqpport^and maintenanoe are ^detdnnined differently # 
pending on the living sijajatioh of claiitant . If claiitant is 
-lared to be "living •in'' the household of another', the bene- 
fit payment level is reduced 1/3, instead of dpnsidering' such 

\ \ ' ' ; : ' ' ' 

contributicMis to be unearned inocme. j(See page 128) However,, if 

\ . ; ' / 

only SOTO |S\53p6rt and some maintenanlce, or either support cic; 
madnt^iance are provided, th&i the f^ market value is deter-^- 
mined^ and that sum is considered unearned inocro. ^ 

If it is difficult to detdrrtdne fair market VcOLue, SSA 
provides a chart for determixuhg thit value, for exanple: per month, 
shelter only is $20 for an individual, $30 for a couple; food 
(3 meals) is $30 for an individual. $60 for a oouple. 

Prizes and inwards 
[CM. §123^9.4] 
All prizes and a^^ards arg generally unearned in^fgte . 



If it is not in cash ^ /the .fair market vaK^ must be, cxDnsidered. 

Note ; it could be considered an infrequent or irregular payment 

" \ " ' ' ' 

and excluded fromi income (see page 72) • 

j Pfents , ^ 

^ [CM. §12349,51 
Fteital incjome that is not earned iiiocite (see pag? 63) . 

' i! ' ^ ' ' ■ ' ' 

is unearned inocme. Personal expenses (out-of-pocket)^ can be 

* ■ i . ' ' \ 

deducted from the jUneamed rental inoone. 

Dividends and Interest 

I V 

IC.M. §12349.61 . . . 

Dividends and interest are unearned inocrre-.at the time 

. to ^ ^ ' ^ i ' ; ' 

thfey becore available to an' irdividual ^ \^ether or , not they ajre 
actually received. ' ^ , 

• 5-* ^ * 

Royalties 
[C.M. §12349.7] 1 
Royalties are payments to tlje holder of a patent 
copyright. * Ihey are unearned income, unless part of a royalty- 
related trade or business. ' " 

Work-Related Unearned Income 

[C;M. §12349^/8] ' ^ 

These payments represent* reiirbursement for services 
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H rexxiered vMcfi are- not considered' earnings. For exanple, pay- 
Ttexils in "kind to a donestic enplqyee, tips unSer 1^20 a xnonth; 
agricultural viages in kind; jury fees. 
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20 C-P-R- S416 -1115-1185 
C-M- 5512360-12385 . 



/ Inoane Occlusions 
The tif^D major inooroe exclxBd3jfig''afe r^'^ ' 

^ Hie first, $60 per quarter -nie first $195 per quiurter 

of any iixxne, except iri- plus 1/2 the renaind^ of 

cxxne beised on need. . • ' earned inoore. 



The ch^rt belcW' lists all the exclvisions, vMch are 
applied in the order listed/ to the advantage of the claiinant: 
. . .Refund of I^perty or Food Taxes 
. , .Assis5>H^ Based or. Tteed 

. . .Tuition and Fee Arounts of Grants ^ Scholarship 
and Fellowships c 

\ . .HcahB Produce for Personal Consviitrtian 

» 

\. .Infrequent or Irregularly Beoeived Inocme 
. . .^$60 per calendar quarter of unearned 
. . .$30 per calendar quarter of earned 



r 



. . .Amounts rec^dved for providing foster care 

4 . .i/i Child Support payments from an 7\bsent Paj^ent 

. . .Student Child" Earniiigs 

. . .$60 per calendar quaarber of ajj^ inocme (except 
inocme based on need ) 

.$195 per. calendar quarter plus 1/2 the resnainder 
! of earned inoqme 

. . .Blind only/ Work E>q5enses 

. . .Amount ?er Plan for Self Support of Blind or Disabled 

..•Other:, Fc^ ^r Grandparent or RSVP .Prograens, , 

P . - 
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Ihe rest of this section is devoted \q a brief sumnary 

of each exclusion. \ 

I 

I 

i 

' ' Refund of Property "or F^xxi Taxes 

f 

[CM. §12361]' ! 



Refunds from any public oncy as a retuqi or refund of 

\ ' \ 

taxes paid on real property or on food purchased is Excluded from 
inoone. Proof would be an official s^tatanent; if none available, 
DO must contact the State or loccd taxing authority f6r verif ica~ 

tion. \ 

■t 

\ 

I \ 

Assistance Based on. Need ^ 



mcome 



[CM. §1236^] 

Assistance based on need nwst be distinguished Aran i 
based on need. 



Assistance based on need is regular payments tq indivi- 
^duals by a State or local govemiterit (incliiding Indian Tribes) 

i 

in/ supplementation of SSI payments . ^ The entire payment is ex- 
cluded from counting 'as inccme . Proof vrould be an officicil st^te^ 
ment, if the payment is not administ^re-^ by SSA; if not available, 
a telephone contact to the State or local agency is suffiOjient. 

Inecme based on need is regular payments to individuals 

I 

in^nead by the Federal government, sixdi as Veterans Pensioh Pay- 
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ments, CXiban I^fugee payments, BIA genercd assistance, or by 
private agencies, such as the Salvation Anny, United JevJish J^ppeal, 
Catholic C!harities. No part of these payments is excluded, *but %s;_^ 
instead are subtracted dollar f or^dallar iLan the benefit' payment - 
level . ' 

Tuitiai and Fee Amoimts of 
(Grants, Scholarships and Fellowships _ 

— : — ■ -/ 

[CM. S123631- 

Only the tuition ar^ fee portions of grants, scholar- 
ships and fellcv^ships are excluded. Any portion vMdi is \ased' for 
general living purposes is not exclude^. Ary portion \vhich includes 
payrrent for services to any past, present cr future enplqyer is not 
excluded, for exanple, mentoers of the Armed Forces, wrk-study 
stvdents. Ihe educational institution itself will be asked to 
state the amount of the tuition and fee. 

Heme Produce for Personal Consiarptiori- 
[CM* S123661 

\ The term hone produce has- reference to farm and garden , 

produce , e.g. vegetables, fruit, dairy products, etc. If it*s 
used for heme consurption, or traded for hone oonsiitption, it is 
excluded. Even if seme produce is sold for cash, it is not counted 
if tfie major portion of vMch is grown is personally oc»isumed. 



I 



I 

However, if the claimant is engaged in a cxOTnercial fanning cpera- ' 
tibn, then earned income fran self--efrploymBnt nust Be considered. 

Inf recjuent or Irregular Incone 
[CM. §12367] 

Infrequent ot irregular inoonie is exclijded fran considera- 
tion if the total does not exceed $30 earned or $60 unearned per 
quarter . Note: this total is the same for a couple as for an 
individual s Irxxme is tenned infrequent if it is received less 
often than twice a quarter. 

Incone is tenned irregiiLar if^j^ is vnpredictable so ' 
it caamot be counted upon or budgeted for. 

, Claiinants can work sporadically and can occasionally 
receive a gift without losing SSI payment or having paynent 
reduded. 

Payments for Providing Foster Care 

^ IC.M. §12369] 

Payments to ah eligible* individual for a child placed 

in his heme by a pi±>lic or private non-profit child glacertjent-agei^ey— — — 

_2u:e--excludedreiT>n'oar& as income. 

« 

If the child is a claiirant, payments to his foster parents - 
for his support and care are unearned inocme to the child. Wiey 
are not inccme to the foster parent. 
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One-Hiird of Child Support Payments 
[C.MV §12371) • ■ . 
An' eligible child v>;}io , receives support payments (or in- 
kind contriI)ution) fron an absent parent is alloved bo exclude fran 
consideration as income one-tliird of the payinent . Note tliat the 
?60 any incone exclusion can.be applied to the remainder . The 
otlier two- thirds is considered unearned income. 

Irregular payments in the nature of an occasional gift 



or donation not exceeding $60 in any quarter nay, be totally ex- 
eluded under the provision relating to infrequent or irregular 
incomG, since this is more - favorable . ' 



Student Child ;Eamings 
[CM. §12372] 

To. qualify ^for the student cliild earnings exclusibn, the 
indiv^idual must be: 

...a child under age 22, neimer married nor 
-a-hon§eR6iaT" . 



...a student r^ularly attendincj school designed 
to prepare, h&i for gainful enplo^nent. - 



Hie amount of t5ie exclusion is ^$1,200. in a calendar quainter 



'wi?t±i an overall limit: of $1,620 per calendar year 
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$60 Per Quarter of Any Income 
Ihis exclusiai/ J^6D_a- calendar qucurter or $20 a month, 

f 

allies to any type inoome (earned or -unearned) , efcept inocme 
based on need. (See page 70 for a discussion of inocme based on 



need.) Note ; . the $60 total is the same for a ooi5>le as for 

an individual. • ^ i 

7/ Ihe $60 per quarter exclusion is applied as follows : 

. . .If there-is-^amed income only, apply the entire 
amount to that income; 

. . .If there is unearned income only, apply the 
entire amount to that inocme; 

...If there is both earned and unearned income, 
"apply first toward the unearned income; arr^r 
amount remcdning is then applied to the earned 
inocme. ^ 

Earned Income Exclusion 

[CM. §1,2374] 

The income exclusion of $195 a quarter ($ 65 a month) 
plus cjne-half of the remaiting^^nccme, is ^applied only to an 



eligible individual's 
exclusion is not inc; 




irea^^v* 



income. "Hie dollar amount of the 



v*ien both an eligible individual and 
his eligible spouse have earned income. Hie anount fdr the 
period of the quarter applies v^ther one or nore than one mertoer 
hcis earned income. ' 



-74- 



ERIC 



88 



, . Work Ebq^enses of the^Blind ' ' ,;v ; '^'^ 

*IC.M. S12375] ^ S '\ 

' \ 
Ordin^ and necessary expenses reasond^ly attributable 

' *( • « ^ 

to the earning of inccme are excluded fron consideration as \ ^ 

income. If an individual has a spouse eligible on; the basis 

of blirxiness, both are eligible" for this inoome exclusibn. ' 

. Prior approval of woyk expenses is neede5d > Ihe actual 

amount excluded is the amount that is finally expended for the 

"work expense. Records of e:q)enses mist be kept, t 

Note ; A "grandfatherfed" blind recipient nay still 

reinain eligible for work exp^e exclusions permitted under the 

old State Plan* ' 

. . ! ' . ^ 

I 

Amount for Self Support of Blind or Disabled 

' ' ' '§12378] ' 

Incone ^ vAiether earned or unearned ^ ot a blind of ' ' 

disabled recipient, may be excluded if such income is needed to » 

fulfill a plan designed to aczhieve self-support. . Conditions 

for application of this exclusion are; 

♦ . .the individual's plan must be approved; 

f ' ...the plan most contain specific savings, goals 
arxJ/of planned disbursefnents of funds for the 
designated objective, ax)d the period for 
..achieving -it;— 
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.♦TtKe^lan must provide for the identification 
and segregation of the money and good^being 
accimilated and conserved, if any; 

. . .the plan must be current; 

...••the iixiividual must be perforrning in accordance 
with the plan; 

.there can be no changes in iihe plan vdthout 
prior approval. 

( 

, The maximum tijtie period for a plan i^ usually 18 months ; 

•Bnder certain conditions it can be extended another 18 nonths . 

Note ; A "grandfathered" blind or disabled recipient 
vAio is conserving inqcme and resources under an old State Plan 
^can continue under that Plan, subject to the time limitations in 

if 

that plan, ard not to exceed the tiirie limits noted above. 

If a plan is abandcaied, or fails for any reason and 
iS' not replaced by another plan, the conserved funds become 
countable resources available for the individual's support, if 
, carried over frofi-a previous cjuarter. A current determination of 
oountabl^ income andf resources must th^ be made. i • 

Other Income Exclusion / . 

Income f ran the Retired Senior Volunteer Program and 
Fositer Grandparent Program , or g^imilar prograns funded xinder 
the "Older Amer^icans. (jorprehensive Services Anendments of 1973" 

b 

are excluded from consideration as incone. 
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20 C.F.R. S416.1185 • 

CM. SS12400-12429 



■-I • 



Deented Inoone • • » • 

Deaniiig orincxarae is attributing incxane to an eligible 

I • ' 

individual, even if that income is not actually available to that 

individucd , It occurs \>4ien: • . 

. . ^an eligible adult residing in the same hoiJisi^ld 
with his ^inieXiqible spouse ; or 

, . . .an eligible child under age 21 is residing^in the 

^ same household vath his parent(s) or the spouse 
Qf his parent.^ i . 

« 

Deemed inccme is unearned inoome, and is subject to only 
tv^ inoome exclusions ; ^ 

. . .the $60 per quarter any income exclusion; 
•/ ...the Self-Siq^port Plan for the blind and the disabled. 

^ . Deeming dqes not odcur in two situations ; 

. . .from ineligible children to eligible children, or 
. . .from ineligible children to eligible^ parents > 
^ Ihe theory behind the deeming concept is that persons re- 
lated by blood,^ m^iage, or adoption, \*io live togotAe^ as a* 
/ 

family unit, bear a responsibility to each other to share in- * 
come and resiiurces. However, because SSA defines "married" 
those perscans v4)o are not:jegally married , that theory is ques- 
^tionable. (See Oiapter 8) SSA is thus in a position of demand- 
ing suppoirt: money from persons vibo have no legal obligation to 
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support s - Fpr 'example r an eligible child lives with his nother, 
vgho is receiving tJelfare benefjLts for herself and her other- 
children. A man vAx> is not the father of the children' lives in 
'the^ household, SSA determines that the man axKl the woran are in 
a^, ^'holding lopt" situation and therefore *marrifed for purposes of 
SSI, If his incame is not considered corputing. the AFDC 
grant, ^ can be considered av^lable for the purpose of 
"de^ng" to the eligible cHtld. [CM. §12413] 

Since not all jjidgme^of the ineligible individual is 

"deemed" available to the eligible individual-, a ccnplicated . 

' I 

process mijst be gone through in determining hc^ much inocne is 
deemed > The process differs/ depending on \^ether the inocme is 
deemed tp a spouse, to a child, or to both a spouse#and chil^en. . 
Before going through^ that process in the three situations, it:j 

is inportant' to understand what income of the ineligible f 

^ " ^ ' ' ' >? f 

individuals is excluded from consideration* 
y \ ' Incone Exclusions 

I c 

. . ' [CMC S12402(b)] ' . 

* /., Certain inoome is not exited for deeming purposes ; 
•^-^ ' . . .ocx:asiqnal benefits or personal services; 



;.,inooiTe received as a representative payee; <> 

] ■ ; ■ * 



. . anedica]Ljor-.social- serv 
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'r..c»urt ordered payments for peraoiis not in 
hold; 

...the earned iixxme of a chil^ xjp to $1200 per} 
quarter; '^620 annually (unless used to meet' 
' family's needs; , ' . [ 

. . .inoome \vis€d in detenninin|''welfare payments or the/ . 
payments thems^ / 

...any portion of a grants sc^iarship> fellowship 
used to pay the oo&t of tuition and fees; 

"> 

. . .amounts rec^ivefl fojf- foster care of a child v*© 
is not' eligible. ^ 

^^l^us value of food stairps; . 

...refunds of real property or foodjcaxes; 

• . .incxjne actually^ set jaside^for an approved plan 
for self-support. / . ^ 

/ . \ 
Deeming to a Spouse 

[CM. §12404] 

The process for deerrdng^iiiocme to a spouse is as follows ; 

. . .determine the income \of the ineligible spouse; 

. . .eliminate the -inoome exclusions; ^ i 

...frcxn tlie ean4^ income/, subtract $1^5 per quarter - 
to covei/ work^ expenses; \ ' " . ^ 

. subtract the following amounts that the ineligible 

spouse is allowed to keep ; 

..,.$219 per qu^irter for iiie ineligible sppuse; 

...$195/ per quarter for eaci;^ ineligible child^ 
. .less his qountable iiKxme. ^ - 



,1tie anount that resrains is considered uneanWd incxMre^to 



iihe eligible individuals 



Deeming to a Child 

V 

[C.M. §12408] .\ 

A child / for purposes of deeming; must be under \age 18 / 

^' . / • • ■ > ■\ 

or between the age^ of 18 and 21^ rot marr4.ed/ and not-heaq of 

a household s That/ diil<^ must bej living in the same househo^ld with^ 

a parent (or spouse* of such parent) , ; . 



Ihe 



de€r|dng 



process to a child is as follow : 

.detejnnine the incone for the. calendar quarter o^ 
the ineligible parent (s) ; . . 

.do not count the income exclusions listed above; 

.frat; the earned income, subtract $195 per quartejr 
to cover -the expenses of earning the income; j 1 
only one deduction is allayed, even if both parehts 
are woricing; | 

.subtract the amounts that the ineligible members! 
of t^e household are alJowed- to keep for their . 



CMVi 



leads: 



...•$438 per qua3±er for one par^t'; 
. ..$557 per qu^riier for two parents; 
• . .$195 per quarter for each ineligible 
( ciild- (reduced by the amount of 'inotite 
b ? each child) / / . ' 

The amojint that remains is considered unean^ed 



locine 



to 



the child. 



Deeming to a Parent and Child 
[CM. §12415] 

Vlhen the houseliolfl is cxncosed of an eligjiple parent, 
and one or more eligible chj^ldren , t he ineligible parent's ' f 
inoome is- deqned to a^ll elig^le individuals in the household, a^ 

V -' ' ■" ■ 0 

. . .determine the income of the ineligible spouse/parent; 

...eliminate the inccme excitisions; 

...from the earned income, subtract $195 per/ quarter 
to cover vrork expenses; / 

^ '• ■ 

...subtract the following allocations: / ^ 

. V $2l9 per quarter for the ineligib3,e spouse/parent; 
^ ...$19^^^per quarter for each ineligible! child. 

The amount remaining' is cx>nsidered unearned inocme and 

I ' — ' T I 

divided among the eligible parent/spouse and the eligible children . 
Each perspn^i^ allowed the ihccme exclii&ions noted previously. 



CHAPTER 10 - THE RESOURCE TEST 

Overview 

Liquid vs. Non-Liq6id Resources . . 

Major Resource Exclusions 

Deeming of Resources 

What To Do About Excess Resources 



/•■ 



.42 U.S.C.A. §13a2(a)m); §1382(^ 
(1) (B);§1382(a) (2) 
^ • (B); §1382(q); §i 382b; §1382 

20 C.F.R. §41=6.1201-1266 



Cll^rrER 10' 

■nn: i(i;'»upxi: TLirv . 

(C.ri. si 2500-1 26761 



A "graixifaOicrGd" 'clairvm'fc can use the more lilxa'a l ' ^ 
-tX3Sf-w-ee-liini ±-in-±he--fH3te~rlaf^ 

■ 1 

received aid in IXiccrplx^r 1973 in t±iat State; 



lias continuously resided in tliat State; 

...has been eligible continuously, or beeir^ 
ineligible for periods of not nore .thai^ 
six months. 

• K new claimant must use tlie resource test in the SSI 
Program. The over-all^ Ijjnitation on oountable resources 
. is cts follows: 

. . .$1500. for an, individual; 
...$2250 for a couple. 

if 

Pesources are tilings of value, such as cash, a home, and a 
car'l Since. tJiere* is obvious overlap witli the "'term income , the 
difference is tliat a resource -is \4iat k claimant has at the begiYining 
of a calendar quarter, whereas income is wliat is received during 
a calendar quarter. 
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Resources include not only the respurces of the claimant, tout 
also resources deemed to him, as follows: - , ' 

• ..if cin adult, all the resources of his spouse; 
• ...if a child, part of the resources of his parents. 
Although all resburces must be scrutinized , in' order ^to sat-r. 
isfy tiie means test, not .all resources are counted > Claimants are 
allcj^ to have certain basiq neces si ties, ^ such as .a hone,' a car, 

Jhioi^QicL5Qods.,aDd^pc^^ — 

basic formula for the resource test is: 



Countable Resources: All Resources - Resource Excliisions 



Even if a clainant should have coimtable resources that are 

car 

over the allowable limit, he still can be made eligible. An advo- 
cate can be very helpful in disposing of his resources in the most 
advantageous way possible. It is also possible for a claimant bo 
* begin to receive conditional payments, if he agrees to dispose of those 
excess resources. - . 

In order for an advocate to be of most help to a claimant, 
it is ijiportant the he ^should clearly understand certain issues. Those 
are 'discussed in detail in the following sections; 
• ... "Liquid vs . Non-Liquid Resources; 
...Hie Major Resoui^ Exclusioas; 

♦«-« 

.. .Opened Resources; 
. . .Vliat to do About Exces^^4tesources . 



-84- 



^ 9J 



^ 



.AdvoaUz Tip 



...Be ^omitiaA voith the old Stcutz Plan AzgoAding 
^(UouAcz tuni^ation6; . . * , 

...Cfiecfe to a claimant miitd 'do bzjUzA ' 

undcA tixz bid. VZfin tlian andzA ^thz SSI lunUci' 
tion. 



Liquid vs. lton-Ld.quid Resources 



_j ft>^Iiquid~rgsouEce--is-^asfa y-or^-f4TanG^^ 



can bg'oonvGrtad into cpsh within ^20 working days. All other res6urces , 
such as real and personal property, are considered non-liquid . 

It is iirportant to know^ the difference because a clcdmant / 
can have many more non-liquid resources. Ihere is only one ^exclusion 
allowed, against liquid resources, v*ierecis there are several exclu- 
siops permitted of non-iiquid resources* (The "major resource 'ex- 
clusions will be discussed in detail in the next section.) • Ihe 
amount- of liquid resources vMch"^ cleujtent can have is also critical 

o 

in deciding how to ^et rid of exce^ resources, and in becordng 
, eligible for conditional payments. ^(^u>s will be discussed in the^last 
section of this Oiapter.) 

Sofne examples of a liquid resource are: 

♦ . . V ^ * t — ' 

. . .Cash, and diecking accounts; 
...Savings accounts; 
. . .Pronissory botes; 
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...Stocks; ' . , . 

...Mutual fund shares; 

..''.Municipal A Corporate 'and Government Bonds; 

* ^ ■ - 

.•.U.S. Savings. Bonds ; ' 

. . .Pre-pai(i bur^i'al contracts Uiat can be converted 
into cash.; ' ^ • 

...Trusts; if the claiinant/spouse/i>arent is the 
-creator "^of^'tlie-^rustT — - 



(CM. §^f25p^I2522] ^ ^ ' . 

• Tlie critical issue is whe,ther, the resource can be convei;-^^ , 
tod into cash witliin 20 days. For example, a pre-paid burial con- , 
Uact Uiat is irrevocable would not be considered a resovfrce at a] I. 
Certain uTs. Savings Bonds must be held for a certaij^period of 
'time; if Uiat {xuriod of time were Aore tlian the' 50 working days, 
• tliat bond would be .a npn-licyjid resource. 

SOfiiL. exanples of a non-liquid resource are: 
.> .pon-business real prc^x^ty; ' , 

...business real prc^^erty; 

...{Wsonal prefer ty "whicli is not readily conve3;i:ed 
*^ to cash; • ' o 

■» 

.♦.financial instruments whicli cannot be converted 
^to casli wiUiin 20 workinej days-. 

ryv^^.uncjntation is rojuired of all resources. Hius tlie applica- 
_ Lion. proci2SS_w jJLlJbc-jexrxK^^ _as--muqh_}oroot 



as possil::)le as quickly as {x?ssible. The vord of Uie clainant will not 
suffice. 
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l!ie nvijor resource exclusions.,. and their limits are listed' 



in the cliart below. 



43* 



RESOURCE 
— ^ — : \' 

.Hone 



.Autanobile : 
. . .auto used for modi- 
trcjatment^ ^ 

. . .auto useS for enr- 
plqyrnent . 

. . .auto especicilly 

equipped "for the 
. disabled 



...auto for general use 
« " ' • / 

. . . Insurance : ' 

. . .burial insurance 

* .»..tem life insurance 

...other life insurance 

. . .Resources essential to 
'self-supiX)rt / 

. . '.Itosources ,necesscir^\ to 
fulfill an approvoj plan 
for self-support ^ 



* LIMIT 



Up to $25,000 ($35,000 . 
, in Alaska & Hawaii) 



r11oxis:eh^ia:-'a3oas^~a^^ — ^''•^p^-^lTSOO'^ 
personal effects '^'^ 



^tal].v Excluded 

Totally Excluded _ . 
Totally Excluded 

Up to $1,200- ' • 

Totally. Excluded 

Totally Excluded 

Up to $1,500 total face value 

Determined by DO 

Deterndned by DO' 



if \ 



.» .Lancl held by Indian Tribe Totally 'Excluded- 



.^tock held by ivitives of / TDtally Exciuded 
Alaska ^ 
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If the claimant should go over the limit in one or more 
resources /the aiTount. that he is 6ver. can be applied against the 
overall countable resource limit of $1500 for'anWndividual and ^ 
$2250 for a couple. ^ ^ ' 

EXAMPLE r Al has household goods and personal effects. 
• -worth $2000 and has $1000 in a savings aooounii. <He 
has no other countable assets.) He is .$500 over the 
household goods and personal effects category, but 
this, v^en added tb his savings account/ amounts only 
-to- $^15007' w hic h h e ~-'XS-^aiiowfedcto^have-in-- tatalr — 



. 0 countabl^ resources . 

If tlie claimant should go c»;er the ovorall limit of 
$1500 for an irdividual/ $2250 for a couple, it still might be 
possible to be r ligible for .conditional payments, ^pending dis- 
posal of the excess .resources . (See page 107) ^ , ^ 

In the rest of this section, each of the major resources 
exclusions is discussed in greater detail. ^ 



-88- 

« 



ERJC 



* . ' ^ * ' The Hone ' ' ^ ^ 
" (CM* §12565-78] - ' ^ . 
^ Definition ; .Any shelter ^-in vJiich the individual or spouse 
-with whan the ^individual^ lives has a home cwnerssliip int3rest~and 



which is used as^he principal pl^ce of residence'. The hone my 
be either real or pfersonal property, fixed cjr mobile, and located 

on land or water. It includes the buildings and land> houses, 

« * 

aDoperative...tod_.condanini^ a partments, m ob i lie homes ^ npto r _hoimai„ 



tj- " and houseboats are exairples of qualifying homes. • 

Value : The value of such a hone can be excluded fron 

consideration as a resource up tfi^$25,000 ($35,000 in Alaska and 

Hawaii) . Hie limitation is thp same for a couple as for an 

individual. If the. home is worth more than the limits stated,- 

^ the excess woOld^oount toward the overall resource limit of $1500 

for an individual and $2250 for a couple. 

Note that if there are other' owners in addition to the 

-individual or couple, the excess would be divided among all owners. 

Other Prcperty ; Real property, iiKiluiing farmland, 
« . 

• ' associated with a heme, is* excluded frotv being counted as a rfisource 
^ ft 

to tlio .extent it is below the limitation. The only requirement 
is that the real property must adjoin the plot on which the heme 
is located. 
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Business and ^Non-^business Property : If a home property 
is also a place of business or a farm, any property related' to 
that activity is part of the hone piroperty for porpose^ of the 
home exclusion. If there is other* TX)n-busii\ess activity conducted 

en-the-home p£oper<y-^(e.g. a vpgf^tablfi garden), any nbn-liquid i_ 

resource related .to that activity is part of the hone property 
* for purposes of the hone exclusion, th^ irarket yalue of 

personal business '^operty (equipment, machinery, etc.)' to 4iie 
— eurr^fe-narket^-va4tie^'Of-*the-4ian^ , 
' the limit Trentioned above. \ ' 

Documentation ; Documentation required is the tax-, 
assessed value' as stated in a tax bill, in the case of real prgperty^ 

or a current registration docorent or a title, in the case of per- 

> f 
nal property, such as a mo^jile home. , 

If there is some reason for the DO to thijik the property . 
is underassessed, further investigation is in order ^ and possibly 
a higher market value oould be assigned to th'fe property. - 

Hore Replacement Exclusion ; A home can be replaced "if 
sold or damaged with another excludable home without counting the 
proceeds of either the sale or insurance, as includable resources ^ 
during that replacement period. The proceeSs of a sale are 
excluded, for up to 3 months; the' proceeds of an^ insurance reun- 



* bursetnent on. home lossi may be excluded f ran. resources for up. 
to 6 months on real property (3 n|3nthk'pn, personal property) • 

* • ' *' s 

proceeds are defined as the net payments received * 
' by the, seller after /satisfaction of all actual' enciirbrances and 
sales exp^ises. ' ' 

A home replacement p^ribd- cannot l^e extendecSr however, 
note that the replacement can be oonsidered as occurring vJhen 



THymeKt is made or oontraqtad in writing to bfe made for a 
substitute heme or for home repairs. . 

\ When the* replacement period ends,, proceeds in excess 
of payment ireide or contracted to be* made Toast be 'counted as 
resources as of the qucurter fdllowing the quarter in v^ch the 
prpceeds were origxrolly received. And, of ooui^se, intftrest 
receiV.ed on excluded proceeds counts as unearned income. . 



Aivocatz Tip 

an appixcant oa;>t6 a home, voiZt in exce64 
o\ tilt moAktt vaZuz limit, he may have an 
actuals eqitUy in the homi ukich l6 ia>i tU6 
faecou^e oi moKtgagu on, othen, tien6\ . ' 
6uck a pzMon mnt6 to betome ttiglbte ion, 
V ^ ^e- SSI pKognam, he may (uafe to 6^JU ki6 
* cun.\^nt' hoino., and iueXhe net ptoteedh to 

piUicha^e a- home u)kicik l6 ^Xhin the moAkeX 
' vaiae IJjnitJ 
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HDusdiold Goods and Personcd Effects . > 

.[CM. §12580-90] • . 

• V ^ • * ^ ' • 

Definition of Jfousehold Goods ; Housdiold, goc^ are all , 



personal property crustonarily found, in the hate Snd used in ^ 
cxxmection. witti ,lne naintenance , use, and ocCi5>andy. of th^'j^ani- 
^s. • Ihis enoonpasses itaifiS' necessary lor an ad?^[uatie standard 

of sustenance, acacmtxiatian, .oomCort, irtformatipi and enter- 

* • f* * . * 



tainnent of occults and^guests. Ihis include, but not Imited 
to: furrdtute, furyiishings, linens, hous^ld appliances, .carpets,.^ 

dishes, cocking, and eating utensils, television sets^ tools, etc* 

^ ** * " 

Definition of Personal i^ffec'ts: ^ Peirsonai effects are 

/ ■ ■ II ■ , ■ «■ 

TS5n~liquid personal property, v^iidi is worn or carried by ah 
• individual or has an intimate relation to hiin, such clothing, 
jewelry, personal ^froaning articlis, recreational equipment, 
iTWSical equipnnent, hobfcy items, etc, , - ^/ .1 ^ V 

Value ; The value of the hous^olcl goods and personal 
effects which can be excluded frcm consideraticyi as a resource is 
$1500 , This is the sane for an individual as for a ocxiple . 

If the v^lue is ovet that figure, the excess can be counted 
•against the overall resource liitdtation of $1500 for an individual,^ 

! 

$22^0 for a oouple. 



Etocunentation : Doqutnentation is generally not required; • 

' / ' • . ■ 

unless the claimant has itans. of unusual, value, such as .expensive ^ 

chim, silver or glassware, art works., expensive carpets, antiques,. 

heirlooms, -jewelry, furs, eibc. If the itens of unusuar Vcdue 

^» > « I ^ • • ^ 

are worth more than $500, then each item ittU3t be evaluated, to- 
gether with any large appj-iances or .major furniture pieoefe* In , ^ 
each instance the current market value is the amount to ifee. 



rath^.than the r^laoenent 

\ 




value. 



Advocate. Tip 

..♦One mddlnQ hJina and one engagement vujig 
m totcJUbj QX<mjjjdQ^d iKom coMid^Mtioh 
u a Ae^ouAde, So ate aX^m Aec^cuAed 
faecau4e oi an indivldtjuit^ 6 phyi<.cjat 
cond^Jxon, e.gJ, voh^ttahoAM , hd^pitOZ 
bpM, etc. I' 



Autonobile 

' " . tCM. S12590] ■ . ■ 

• Definition ; An autonobile ois any vehicle owned by 
the eligible individual or person vAiose resources are deenad to 

the eligible iv3i^)^iducLL which can be used to provide necpssaiy 

> • * 

transportation. Examples, in addition to an Automobile , are trucks, 
boats, special types of vehicles such as snowrncbiles or animal drawn 
vehicles. ^ . • ^ 4/011^' 



Value ; ^ Ihe value of a vt^icle can be totally exclucJed 
if used for modical treatment, for enplqyment, or if specially 
equipped fot a handicapped person. If the vdhicle does not fit 
qne of those cat^ories, it is excluded up to; a value of $1200. 

If the vehiclfe is valued at/more than $1200, the ejocess dan^be 

\ 

counted, against' tiie overall limitation of $1500 for an indivi-- 
dual; $2250 for a ocxple. 

NuiTt3Qp of vehicles ; Oiily one v^cle is alltwed for 
an individy^ and/or a couple. An additional^ veliicle may be ex- 
dluded as necessary for self-support or as necessary^ to. fulfill 
a plan^or achieving self -^support. If the individual (s) cwn 
moffe 'than one vehicle, this ^elusion .-plies to the vdiicle of 
greater value. , 

J, . DixriiiBntation:— 4>xi3nent^ the-use-of— the 



vehicle: 



. . .for medical treatmeiit, car be used at least 
four times a year for a specific or -regular, 
medical prpbleam; ' ' 

...for enployment, car is presured to be used if - 
there is inoome from work activity in the house- 
hold? . c 

...•^or specially equipped vehicles, any modifica- 
tion of the vehicle for a hardicapped person is 
sufficient; - ^ , * 

'.'..to establish irarket value, the Red Bcok is 

geiterally tised. ~ ■ . . ' 
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Advocatz Tip » 



.SincQ alt SSI appticants OKZ (uthzK agzd oK 
' btind OK di^abUd, it 6hoM be, Kziativtiu 
£06 to pKovc that thz coA lf> medzd ioK 
mzdibjCiT tKlatmz\it and tiitKz^oKz zxcXiiddd 
KZQOAdtii^^ o'i.vaXuo. KtlpnZ'ha^ to pKovz 
that. thz COA u u^ed on the, avoAagz at 
le(U>t louK timu a- ytciK to obtoA^n medical 
Vieatment. 




lio 



Life Insurance 

« 

[CM. SS12620-343 \ 

Uie artjunt of life insurance v^ch an elderly person carries 
. can be a prcblero, since that generation of persons had a strong belief . 
in the need to be heavily instorod. Thus it is 'important to understand * « 
how SSA evaluates life insurance policies. 

. Definitions ; Certain definitions are iitportant in understanding 
how to evaluate pdtLcies; 

. . .Insu^;:ed; the individual Ajpca^ v*iose life a policy 
is effec±ive; 
« • 

...Beneficiary; the individual \*io receives the money 
^ vnpoin the death of the insured perscai; 

. . .Owner; - the individual paying ^e prendim on the policy; 

. . .Insuree;^ Cotpany \Aiich corrtxacts with the owner of - 

the policy;. ^ ^ 

^ ^ c " 

. . .Face Value; the 'basic death benefit or maturity 

amount of the policy stated on the f aoe 
of the policy. Ihis may be decreased 
by loans. It. does not include dividends^ 
and ^specicd*^ provisions; 

...Cash Sxarrenier Value; . iSie amount vMch the insturear .will 

pay upon canoetlation of the policy 
before death oiTtaturity. Tlhis 
value usually increases with the 
age of ,the policy, .and' decreases 
vAien prenniitis arenlt paid or loans 
are taken on the policy. 



o 
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Value ; The following life insurance policies axe totally 

excluded fran consideration as a resourc<e: 

...all term insur^^aice policies (there is no cash 
'Surrender value) ; 

... .burial insurance policies; 

. . .all other policies v*iich do not have a^^cantoined • 
face value of more than $150.0. 

Note, that tte claimant and his spouse are each allowed to have $1500 

conbined face value but one family menber cannot hold a $3,000 

policy on the assunption that the family is edlowed $3,000. The 

limit is applied on an individual basis, and thus it is inportant 

to determine the name of the insured. For example, the father of a 

disabled child owns $1,000 'ordinary life insurance policies on him- 

self, his" wife t -and his disabled child. Since the face value of 

the policy for ea di person does ^ not exceed $1,500, all the policies 

are excluded. 

If claimant has life insurance policies on himself which 
have a cdrnbined- fade value of more than $1,500, then the cash surren- 
der value of the policies must be determined. However, sincfe only 
the owner of the policy has the right to the casli surrender value, 
it is inportsmt to determine who that qwner is.^ ^us a claimant * 
could be insured, but the owner of the policy might .be soneone else, 
and hence the cash siirfender. value would not be attributed to him. 



Once tlie cash surrender value of the policies is determined", 

Uiat amount is considered a counUible resource. Howover, the clainant. 

does liave t}ie''oi:)tion to adjust his life insurance jx')licies so* as 
<- - ' • • " 

U) be excliKlaJ fran considojration as a resource. 

DocumontatjLon : V\c DO vdll -WcUit to see the insurance 
ix)licies and also will be in toudi witli tlie -insurance corrjiany, in tlie 
event tJiat furUier Sevelpjinent of tlie issue is necessary . ^- For ex- 
aixjiAe, the only wSy tliat casli surrender value can be determined, is 
tlirough direct contact witli the insurance corpany. An advocate can 
be helpful by getting .that inf ontation early and making sure tliat the 
DO is not operating on just the'- face value of the policies. Pre- 
mium payments might be in default and/or the claimant' mighj: have taken 
a loo*. on the policy. ' _ 

< I^cess policies : Ihe*^ are a nunixir of options open for 

clainiants wlio have excess policies. If his other resources, togetlier 
witli U\c casli sCirrehder Value of tlie policies, is under the $1500 , 
limit for an individual, $2250 ^for a couple, no furtlier effort is - 
necessary. Ifcweyer, if he is over tlie limit, it is possible for 
claimant £o' convert the policy to term insurance or burial insurance 
(vAiicfh would then be totally excluded) , convert to oxdinary life 
•insurance at a Icwer face value, or cash in the policy and spend 
the money. 



.5 - 



\ 

Advocate Tip 



An advbcatt can be o{ /ipzciat ktZp to thz claimxvit 
in'geJ^ng an accuAatz a6^>U6mznt thz cxuh /iUA- 
KmdzA vuxxz oi thz poticxzM, and in zxptoning 
lohick option ii mbht advantagzoa^ to 'thz claimciiit, 
in thz zvznt tkaX thz insuAoncz poticiti pat thz 
cZaim'ant ovzA thz kz6ouAct taftit6i\, . • 



Resources Necse^^ary for Self-Support 



: \ [CM. SS12600-15], 

^ ' ^ Definition : Resources necessary for self-support can be 

^ * * . 

either property used in a- 'Grade or business or non-business income 

producing property, ^ • - 

Property used in a trade or business includes all the 

necessary capital and operating assets^of the business. Exdeption: 

liquid assets (c^sh) cannot ^coeed What is needed to, operate the 

business for three months. • 

Non-business inocstB producing property includes land or 

other non-lxquid propeirty'\*iich provides rental or other income, 

but whidi is^'not othervdse used as part of ^ trade or business. Ex- 

anples: a snail apartament or rpon v*iich is rented ^out; property 

used to raise food for hbme oonsunption; tools and equipment of an 

enpl^yee; a second notor vdiicle ^^hen needed in the day to day work 

activities. ^ v ^ ' * 
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7 ' Resources euro excluded only if all, the foliating cofldi- 

tions are met: 

...the resourcGc-is used in a trade or business or is \^ 
otherwise prxxJucing iixxxne. Exception: - a resource , \ 
is- xr>t in ase, but claimant plans to use the re- 
source for self-support; a 1 year period is usioally- 
allowed) but that limit can -be extended in ^unusual 
circumstances. 

♦ . .the resource Is prodviqing a reasonable returfi. fix- 
> • ception: the return is not reasonable but xriprove- 

ment is anticipated,, and claimant is given- a ye4r to . 
show inprovement. If an unusual circimstance has 
caused a tenpprary decline, claimant can have 18 
months in v^iidi to shew improvement, - \ ' 

Q 

.. .the gross value of the resource is within reasonable ' 
limits. • ^ 

Documsntatibn : in deciding vAietiier 'the resource is a 
business or non-business income producing property, usually reliance 
is placed upon the manner in Vdiidi the income frcR) the property is 
being reported for income tax purposes. Easiness iixrcme is generally 
reported on Schedule C, Scliedule F, FormU065 aixi Scliedule,SE. Non- 
business income such as rents ard royalties is generally reported on 
Scliedule E of Form 1040. Otlier ijiformation needed includes current 
books kept on the business and/or trade, and statCTients on the 
assessed valuation of ^property. 

*nie limitation on' non-business prc^Derty wliich is producing 
iiKome at a reasonable rato^of return is simply tliat its fair market 
value is reasonable. (Hie IX) decides wliat is reasoi:)c±)le . ) Hie 
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'lixtiitatipn on' the value ofc business assets depends upon the type 
of business enterprise,, \vhich would fall into one of four categories; 
Again the DO would deciide v*iat that limit is. If the liirlt is 
passed on 4 either business or non-business property, none of it is ' 



excluded. 



-1 



Kdvocatz Tip' 



6uppon^, Kdad coA^^utZij thz appKopHMitz 4ec- 
tlon6' ol thd Ciaim HanudZ and thz Handbook. 

. I|{ a cti'int' h(U a ^q^ouacz not cuAMinttij tn- u6z, 
QAQuz that that'KuouAcz l6 mcz66aAij ioh. kU 
jiUuAz 6ztfi'6uppon;t, 

.Keep in mincClthat-Tthe^ incomz ^Kom 6uch a to^oa^cz 
u not excluded, 



Resources .Necessary "for an ^^proved Plan • 
for Self-support 

The regulations governing this resource exclusion would be 

similar to the ones governing the previous section. Resources 

Necessary for Self-Support. 

The differences are: . 

^ ...the plan must be approved ahead of time; • " 

.this exclusion is on^^y applicable for the blind and 
the disabled; 



-101-T , 



1.. liquid, as well as non-liquid resources can be used - 
in the' Plan, thus it is a more liberal exclusion. 

The Claims Manual section dealing with this issue- is not 

yet available. . . 



. ' could be vQAy advantagzous; . ' 

...foK a dUabtzd peMon, the, oinZy cauhion ttithat. 
bailing advantagz oi thu p^ogHxm might ^uuJU Un 

bzying ineJUgibtz bzcauiz oi "^ub^tayUiat' gcUn^ut 

acJxvity." . ' 



• Land .Held by Indian Tribe 
' • tC.M. §12552 (a) (2)] ' " ^ - 

Restricted or alloted land held by an enrolled marber of an 
Indian tribe is excluded f ran resources if it cannot be sold or trans- 



ferred witl)out permission of otlier individu£ds , or the tribe, or a ^ 
govemnent agency. - ' ' ^ 

Stock Held by Natives of i^l-aska 
[CM. §12500 (d)] 
The statute specifically excluded certain shares of stock 
held by natives of Alaska in a regional or village corporation from 
x^unting as resources for a .period of 20 years durincj v*iich time the stock 
is malienable. 



An. 



42 U.S.C.A. Sl382c(f) (i) (2) 
20 C.F.R. S416.1202 ' 



4 Deendng of Resources ^ ". . 

IC.M. SS12652-67] 

• ^ 

" Eteotdng of resources iB'l[tixilx^ resouroes to an eli- 

» ♦ '■ < * « 

gible individual, even if those r&SQrces are vox: actxially available 
to that individual. It occurs Wien: . 

/ . ^ . . .an eligible adult is. residing in the same household 
With hiS'Spouse; . ' 

• * * . . * * 

...an eHgihlejad^t lives separately f ran his spouse., 
but has nbt yet been separated for 6 months; 

...an eligible cjiild uhder age 21 is residing in the ^ ^ 
same housdiold with his parent (s) or the spouse 
■ V of. his parent. 

4 

' The theory behind the deeming concept is that persons ' 
r el ated by blood, marriage, or adoption, live together as a 
family unit, bear a responsibility to each other txT^hare income and 

resompes. However, be cause siSA djefines as married tiiose ■pe rsons> 

\Ao are not legally married, that tt^eory is questionable-- (See 
C h apter 8) Tliere is the additional notion that economies Can.be 

4 • 

achieved by persfcns living together. Howjever,, there is an inoon- 
sistenQT in that ooiqples ^iho axe separated less than six months are 

treated as if they were still living together and sharing those 

*■ *. 

eponcndes;- ^ - 

< 

Deoning is handled differently for adults than for c^iildren.. 
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-r . ^Deeming to an Adult 

. All the resources of a spouse (as defined by SSA) , v*io 
is living with hiiT\, are deenied ciyailable to him, regardless, of . 
\*ether the'^pcxis^ is eligible or ineligible for; benefits. The 
same situation applies for a oouple \i)6 have pot been separated for \ 
the full siK' months period J The major resource exclusions are the" 
same for a ooi^Dle as for an individtial, vdth the exception of life 
insurance, or, in the case of. twCj- blind or iyfo disableqi persons, 

resources necessary for, a plan for self-support. Uie overall ^ ^ 

V ' ' 

limitation on countable resources for a oouple is $2250.^ 

' \ . . ' • \ 

Deeming to a Child 
- Deeming to a child frdn a parent (s) (or spouse of a parent) 
. occurs* viien claimant is under 18, or under 21, unmarried^, and a 
student. Ihe child must be .living with the paroitCs) *. The deeming 



rul^ are; 



...allcw the parents all the resource exclusions allpwed 
. to persons applyinig for^SSI; 

• .*if the countable resouj^oes remaining are $1500 for 
one' parent, or $225.0 for two parents,' no resources 
are deemed to the child; 

...ifothe oountabl^ resources are over the $1500 for 
one parent or. $2250 for two parents," everything over 
that amount is 'deemed to the child, or, if there is 
more than one eligible child, divided up. among the 
eligible children; 
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, . ..-.ithe child *s resources are then cson^xated; he is not 
. allovged another house or anotl>er car, but he^^s 
^ ^ alilowed personal effects and iKXiseliduld good,s to ^ 
the .$15d0 naxiiTun; 

. . .the child's resources are adiiod to tlie deemed 
^ ^> resources, and if the total is not ovei $1500, the 
child is eligible. ^ 

If the d^ld beccmes inelig^le ^because the deemed resources put him 

over the limt of $1500, it still is possible to be declared eligible 

for, cd^itiqial payments upon agrecjnent to dispose^ of the excess 

resources, as is explained in the next section. 



1 Vliat to do About Excess Resourc&s 

^ . 

[CM. SS12506-8; 12530-47; 12651; 12670-6] 

. _ ^ _ ^ ' ?/ ■ 

An advocate can b^ particularly usieful to a claimant viio 

has resources that are over tlie total allowable limit of $1500 

for cin* individual , $2250 for a oa^Dle. 1he-re are four possibilities: 

/ ...t:hanging countable resources into excluded re^^ces; 

. . .giving ^away or selling certainjresoura^ ap|)ly- 
ing. for-SSL; — 

. . .receiving Qonditicnal payments^ based on an agreement 
to dii^se of excsesa resources; 

>■? 

...for a grandfathered claimant , using the resource 
, limitation in tbe old State Plan. 

Qianging Coux^^le Resouroes into Excltded Resources 

As is clear fron the previous secticxi on Major Resouroe 
Exclusions, OBKimn resources are excluded from consideration in 
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oortixiting the resourcjes of- a claimant* Itius If a^clairont should 
have too nt^ii ca^, vMch is"" ixDt excluded, that caijh couM be con- 
vertad into excluded resiDurces, as follows: * 

• i.a vwiding rin^; ^ ' 

( . . ia car within certain limits; - . 
^ • • .a heme; ** <. ^ 

. ...life insurance; • - . ' ■ ^ 

...buri^ insurance; 

...household goods within certain limits. ' 

It is' very ixtfoptant that the advocate do a thorou^ evalu- 
ation of the claimant's situation, and \aiderstar>a the details of 
the resource e3cclusicn. Th^ the optioi\s can .be explained to the; 
claimant, so that he can make the best- decision, considering his 
situation^ , ^ 

. Giving Away or Selling Excess Resources 
[CM. S12507]; 

An individual can dispose of excess resources bbf^e apply- 
ing for SSI. Ihis is true with respect to cash and real or personal 
property, and also true even, if the resource is given as a gift or 
sold for less thsm its mecricet value to a relative or friend. In 
addition, an individual may also reduce his resources by prepaying 
ddats (such as rent, taxes, installment charges, etc.} so long as the 
prepayments are irrevocable. . • , 
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The basic rule is Uiat the transfer mast be. legally 
binding,, and thafc the resource cannot be transferred bade to the. . 
individual* ^ - \ » 

If ^this /action is taken more than 12 mcnths before apply- 
ing, no further incpiiry is made, unless there is reason to believe . 
that the transfer of .the resource vas not legally binding* If the 
^action was taken vithin 12 montiis prior to ajiplying, the t» will ' 
wsmt aocumentatipn to make sur^ that the resource disposal in 
legally tiin&ing abd irrevocable; [' 

Note, that ai;i itidividual" ciax apply for SSI, be toldnhe has 
too many resof^iroes, vdtharav/ orldijop his 2^1icatiaii, dispose of 
these rtoourijos as outlined above, and then apply again for SSI* 
and. be accepted. ' - 

. Conditional Payments 
• ^ tC.M, SS12530-47] 

The statute provides for paymoits to be me^ae to a clainv,\nt 
v*x>has total countable resources ov6r the allowable limits. Those 
payments are made oondifcicnal tjpcn the disposal of thp excess r^ 
s<5urces, and _can be recovered from the proceeds of the sale* ^ 
Ihe basic idea bdhind this provision is that real aid 

O 

personal property cannot be quickly converted into cash, and^thus 
people oould go hungry before they could sell their property and . 



— use""the proceeds for their survival needs. ' ' 

However, riot every claimant can avail himself of_ cOTdiiional- 

payments. ^ Certain reqiiirements nust be met:, ^as follows: 

' , ...the total oount£dDle resources cannot exceed $3000 " 

* for an individual or* $4500 for a<oouple; 

. ...the liquid (cash} pa^t of . thi^ tesoiirces cannot exceed 

> $438 for^'an individual and $657 for 'a cocplef; 

• . .the claiitant must agree in writing to reducing the . 
resources; , * . 

. . .real property most be disposed of withijn six months 
fran the signing ^f the agreement; all other property 
vdthin three months 1 Exceptich: the time limit for 
disabled and blind persons does' not begin "until the 
date the, person is detenained blind or disabled. 

.•.resources must be disposed of at or near the current 
^ fair market value, and "cannot be given away. 

* . ' * 

• If the claimant has made an-honest effort to sell but - 

^' ' - ' * ' ^ 

has'been unable to do so for good cause, he is given a three months 

*- * *• 

extension. If a^ the CTd of that time, it still isn't possible 

to sell,, the assunption is that there is no market for the itan. The 

cladmant is alloi^ to continue receiving payments and the resource 

must be^lput on the mSarket again at the time of redetermination of 

eligibility. _ „ : 

If the resource is sold, the net proceeds (fair price minus 

all Expenses) are applied as f ollo'^s : >, 

\..as much money as possible is credited to vAat is . 
left of the overall resource allowance of $1500 
for an individual and $2250 for a cci^le; 

, \ 
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^..*as much of.tlie balance as is necessary to recover \ 
the conditional payments made to the individual/coi^)1e; 

♦ .*.ciny Tremainiiy proceeds are considered liquid rospurcps 
and tlie claundnt is ineligible until the- resources / 
havei'been spent down to the alldwabie resource allo^iaixre^ 
, level.* " / 

" ;c . . I 

If the claimant at any time breaks the agreement, the * 

conditional payments. stop iimadiately/ and the claimant must repay 

the money alreacfy given to him. 

' • ■ 3 

Note that resources might incrcicisd sometime after a ^ , 

clciimant beocnes eligible for befnefits. If claimant does not want 

to have'^hi^ payments interrupted, it vould be possible to enter 

into ah agreartient to dispose of tliose resources, and receive conditional 

♦ 

payments. ' ^ , * 



Advocatz Tip 



• be thoKoaQhtb^^asniZiaA ioikh Kulu goveAtiing 
.6tudy majon /t04ouAcc e.xtixuion6; 

% If 

.be p^cpoAcd^Xo- axptain option6 to cJbum\xt 

..in ohdoA iixdi hi6 decu^ion can 6c a iat-Zij 
i^^ohmd one. 
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aiAPTEni 11 

OrHER MAJOR ELIGIBILITY CONDITIONS 
Overview 



this Chapter vdll fcxiis on a discussiort of the other 
major eligibility conditions in addition to thc«^ covered in the 
previous Chapters, vMdh.must be met i^ cleomani is to receive 
benefits. 

Claimant nust: * 
...be a resident of the U.S.; . 

^ ...be a U.S. citizen or alien lawfully residing 
in the U.S.; 

. . .not be institutionalized; 

/ ...file for all other benefits to v*uch he may 
be entitled; 

' . . .accept vocationcil rehabilitation if disabled 
or blind; 




...accept treabnent if oerilfied an ^qphblic 
or drug addict. ^ 
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42 U.S.C.A. S1382(f) 
20 C.F.R. S416. 202(b) 



U. S. Residency 



Hiere is.no interstate residency requirement ^as it 
was known in the welfare system. However, an applicant must have 
been in this country for at least 30 days prior- to applying for 
^benefits. And once an applicant is a recipient of benefits^ 
if he leaves the countiy for 30 coasequtive dayis, Ms benefit 
payments are suspended xantil he has been back in the country 
for 30 days. * ^ 



1 
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42 U.S.C.A. S1382c(a) (1) (B) 
20 C.F.R. S416. 203-5 



U>S> Qitizenship or Alien Status .. .. ' 

lb be eligible, a claimant must prove that he either 
has U.S. Citizenship or is ai^ alien with permanent residency, 
or has been admitted lawfully for permanent residence* -rr::- 

' To prove citizenship or nationait §tatus> thie fdll^^ 

I 

evidence is necessary: f 

. . .public record cir religious record of birth 
or baptism; or ^ 



•certificate of 



..certificate 



citizenship; or . 
naturalization; or 



...a U.S. passpoit; or 

...an identification card for use of Resident 
Citizen in th^ U.S. (IHS Form 1-179) 



To prpve lawful ^ien status ^ the proof must ocxve from 

the ImnigraticMi and NaturaJ.izatian Service. The' proof for per- 

marant residence is: ^ 

...INS Form 1-94 (Arrival-Departure Record) endorsed 
"Refugee-Conditional Entry"; 6r , 

^..INS Form 1-94 endorsed to show bearer has been 
paroled fdc an indef iriite period pursuant to 

^ S212 (d) (5) of the Imnigraition axid Natioriality 
Act; or 

. . .Documentation in the form of correspondence from 
INS stating the applicant has been granted inr 
definite voJLuntary departure or an indefinite 
stay of deportation. 
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Hie proof for IcWful admittance for perroaiiiarit resi- 

denoe is: 

...Alien Registration Hacseipt Card (INS Form 1-151); or 
^ ...a reentry perinit. < 

Advocate Tip 



. • .&tnce th^At ^ 6uch hojivi) hoJiijmcz on tiiz 
ImmigKaXion akid NataAojUzcutLon SeAvicz 06 a 
60UACZ oi documzntation, <^ youA dizyit l6 
in thU country Ulzgalty, it mold be 

to consult v(xUh(UtoAmy6 zxpwt in 
imigwoitLon taw. Jn 4ome cotmunitizs ihviz ' 
oAz loclaJi agznciz6 ' that givt hzJtp to 
inmignxint6, 6uck (U JntzAnationat JnAtitutu. 
• Such an agzncy could aJUo bz con6uttzd. 



.ERIC 



-113- 



li9 



42 U*SX*A* Sl382(e)(l) 
20 C*F*R* S416.231 . 
C*M*-SSl22lO-20 



Livix^g in an Institution 



" When fclaiitant enters an institution, and stays there 

for a full calendar nonth, it is possible that he is no Icnger 

eligible for iSSI b^fit payitents, or his benefit standard 

ndght be reduced. ■ 

Certain definitions are useful in understanding hew 

this' idsue is treated* 

. . .Institution: an establishment >*iich^ furhiAes 
(in single csp nultiple facilities) food and 
shelter to four or nore persons unrelated to 
the proprietor, and, in adiition, provides 
some treatment or services v#dch maet seme 
need beyond the basic provision of food and 
shelter. 

...Public institution: an institution that ia 
the responsibility of a goverrmental \init, or 
I over \AiiGh a govemmentid unit exerci^ies ad- 
ministrative oontxol. 

. . .Irmate of a public institutions a person >to 
is living in a piblic institution and lioeiving 
treatment an^/or services tf^hich are appcppriate 
to the person^s requirements. A person is not 
considered an inmate \iAien he is in a pdbiUc 
educational or vocational training inatitution, 
for purpcoes of securing education .or vbca*^^ 
ticnal trainin^;^ 

...Being in an institution *tiiixu^houtla.w^ 
moans a continuous stay invcu^vLii^ 24 ^nxrs of 
every day, in a calendar montitK,^ .^i^ periods 
of absence \4hile oontixiuii^ in ^tus of 
an innate of the institution and lasting not 
mcxre llian 14 consecutive days, woulil^ not inters 
nqpt a continuous stay in the instii^ution. 
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.♦.An institution "receiving payments/' with res- ) 
pect to an individual under ""a State plan appro- 
ved under Title XIX»» •means that Title XIX 
funds are being provided the hospital , skilled 
nursing facility / or intennediabe care facility 
(either paiblic, private / or voluntary non-profit) 
for reinbursonent for the substantial patt of 
i the cost of services rendered the iijdividual. 

For purjoses of this section / a "substantial 
part of the cost" means xvdr^ than 50 percent 
of the cost of service? provided by the insti- 
tution to' the individual during his stay therein. 

[20 C.F.R* S416*231{b)l 

The basic ideat is** that if all of an a^rdividhjal • s needs. 

are being met, then an SSI payment^s 'not nec;essary. In other 

circumstances, if most of the needs are being met, 'then the pay- 

•ment should be reduced. Ihe major situations are:' 

...The benefit standard is reduced to $25 * for per- 
' sonal needs (XiXy, if the individual is in a pub- 

j lie or private institution, such as a hospital, 

{ nursing home, or intermediate care facility, 

-I aind if that institution is ^receiving siibstantial 

! Ifedicaid. funds (over 50%) for that individual; 

...The benefit standard * stays. the same-^if the 
individual is in a private institution, sudfi 
• as a hospital, nursing hone, or ICP, v*dch is 
not receiving substantial Medicaid funds; 

♦ . .jBenef it payments are suspended if tlie insti- 
tution is public, ax)d it is not receiving 
Medicaid funds, such as a jail, prison, or 
other correctional facility. 

For further discussion -^of this , issue, the Claims Manual 

should be consulted, SS12210-12220 . 



* The benefit payment , of course, would depend on the amount of 
countable inoone of the individual. 

' -115- 



ERIC ^ 



Advocate Tip 



• Make ^tue that tht cli^nt^^ bzntiit paymtrvU 
oAt not changed untt66 ht l6 in an iMtUbi- 
tion ioK eveAtf 6ingtt jiay qi^a iatt catmdoK 
month. KJUo be ouioAe ihaJt btntlit paymtnti 
can be loj^ptndtd ioK up to II monthi uUJth:^ 
oat going thAough iht pH.octi6 oi tzAmination. 




\ 



\ 



\ 





\ 



\ 



\ 



\ 
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42 U.S.C.A. §1382(e) (2) /? 
20 C.F.R. 5416-2:^0 
CM. S12240-8 



Must File for pther Benefits 

Clcdmant must file .for other benefits to which he mi^t 
be entitled within 30 days after he has been asked to by the 
Social Security Administration in writing. (An additioncil 5 
days is added for mail service). ' < , 

Claijrant must not only file for those benefits, but 
must vigorously cooperate and produce whatever evidence is 
necessary. ■ • ^ 

Failure to .eithfer file or vigorously pursue benefits 

result in automatic suspension of benefits, if already receiving 

benefit^, or of denial of ^^application. (Exception: if claimant 

can prove he does nbt have the capacity "to file or pursue the 

claim.) If claimant has already been receiving benefits-, he 

> « 
must pay those benefits back. 
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Vocational Rdiabilitation Requirgnents 

Blind and disabled applicants"^ at the time of eqpplicatioh, 

itjfust agree to cooperate with the Vocational R*abilitation and 

! • ' ' 

^fcccept their services. Ihe statute provides that: 

the Secretary shsdl itake provision" for , 
. referral of such individuals to the appropriate 
state agency administering the St^te plan for 
vocational rdiabilitation services approved 
under the Vocational Rehabilitation Act and ^ " 
(except in such cases as he may determine) for . 
a review not less often than quarterly of such 
individual's blindness or dis^ility and his ' ' 
need for and utilization of the r^diabilitation 
services made available to hixn under such plan. 

• It further provides that: 

• . • "^no individual shall be an eligible individual 
or eligible spouse. . . if he refuses without 
good cause to abcept vocational rehabilitation 
services for which he is referred. « 

An a^licant or irecipient can refuse to acxsept voca- 



tional services only for '^gcodo Cause.** Ihe regvjiations do not 

i ^ 

provide specific staiviards but do give two exanples: 

f r 

• . ^morbership or adherence to a phurch or religious 
sect i4iich teachefi exclusive reliance en spirit^ 
ual methods of treatiTlg^ and caring for physical 
or mental iirpaiiments when the recipient's ^ 
refusal to acd^ services was thm result solely 
\ 'of his belief^ in these teadiings; 
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...'•regular attendance by the recipient or applicant ^ 
at a sahool, college^ university or course of 
vocational or tedhnicsd tr:aining designed to 
prepare him for gainful OTplqymentC ' f 

Ihe burden of proving "good cause" is on the claimant. 

Not every claimant is even contacted by Vocational 
Rehabilitation, sincQ i»ny claimants, would not be considered 
"suitable" for their programs. However, every claijrant has 
the right to request those services . Ihe r^ange of services in?- 
elude: 

...Evaluation of rehabilita^on potential; 

. . .Counseling and guidance; \ 

«\ • 

...Medical, surgical and related services tq 
correct or redu^ the disability; \ 

. . .Prosthetic devices; 

' *' ' ' ^ 

. . .Services , in oomj^ehensive or .specialized 

rdiabilitation facilities, inclvdijig sheltered - 

workshops or valuation center^; 

. . .Maintenamoe and transporta tLon during rehabili- 
tation; * 

...Reader services for the blind, interpreter for the 
deaf; 

^ . . .Occtjpational tools, equipment, .etc.; 

. .Other goods and services necessary for ^rdiabili- ' 
tation; 

...Specicd assistance in the establishment and manage^ 
ment of a small business; 

...Placement in suitable enployment, follow-vp with 
with the employer; . ' • 

..^Referral to other agencies for services not provided 
by VocaticMial Rehabilitation. 

^ -119- 



42 U:SX.A* S138(2(eH3)(A) ' 
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Treatmerit for Driig A3diction or/,Alooholign 



Claimants viho are- cletcmuied to be disabled at l^ast ' 



partly because of tiheiri alcoholism or dnig ^addiction,, are 
certified by SSA as\being, alcoholics or drug^ addicts. .In order 
to receive benefits, claiitants so certifife^ must accept treatment. 
There are certain requirements for the treatment: 



•7 



- , . 5 

... .the treatfnent must be app?;b]Qriate to the ihai*^ 
.'^ vidtisdjs 'specific need; , 

. . .it .must be ci. "reod^ziad .iDBdica or other pro- ' ' 
Sessional procedure; . ♦ 

* • ^ . . .the treatment mast be carried out under the 
^ " ' supervisidh bf an approved .treatment facility; 

. .:the treatatyent'must be firee; * 

. . .the facility must be accessible by public or 
private traiij^rtation at a reasonable cost; 

...the "condition and cirdjmstance" -of the. . 
indivizJual, mu§t be taken* ir^to acdgunt, as well 
as geneifal^ health, hcbiiity and capacity to 
understand the treatment plan. . . ' . ' ^ 

If a claimant does not want treatment, '^e above require- 

msnts should be carefully scrutinized to see if they are,appli- 

* * • • ^ - 

cable*. 'In additipn*, religious grouiv3s might be invoked, if . 

appropriate, as allc^^ under the Vocational Rehabilitation 

'requireinents-. ' ■ * 



t; 
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Althou^ it was initially anticipated' th^t this wDuld 
be a big problem, it has not turned out to be, at least In 



California: As of Novenfcer 1973, no new claiinant had been 

' 0 

certified as-alcoholic or a drug addict. This is in line vdth 
the policy under Disability Insurance of not reoogniziDg 
either alcoholism or drug addiction as a disability* ^us. 
claijrant vxDtild have to be severely disabled on other grounds, or 
have severe medical disabilities created by the alodholism or 
drug addiction. New claimants, at least in California, who 
wuld have been eligible xinder the old State plan, now undoub- 
tedly become recipients of the local general /assistance programs 



/ 
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CHRPIER 12 
BQEFIT PAYMEJWS 

> 

Once a person is daclared eligible for benefits, two questions 
arise: 

. . .to \*an is the money paid^ 
.v.hcw itiich money is paid? 

Conoeming the fii-st question, the majority of the clcdmants get ) 
their money in a check nade out to them. However, sore claimants, 
either because it is mandated by law or because SSA thirfcs it is in 
their best interest, will have their money paid to a representative 
payee . Hew that system works is discussed in the Section iimediately 
following this introduction. , 

Concerning the second question, that depends on a, nurtDer of 
factors which have already been discussed in this Haxidboojc, such as 
anount of incone, marital status, institutionalizatian, living 
arrangements. lV;o other factors which have an :mflv«ioe in certain 
situations will cdso be discussed: 

. . .a claimant who lives in another person's household ; 

.certain granflfatheijad claimants who hacve an essential 
person living in tiieir hoxasdx)ld. 

And finally^ in order to illustrate how benefit payments are 

oorixited, twelve exanples have been developed, utilizing concepts 

discussed previously in the Hanabock. 

! 
1 
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'Hus Qiapter will therefore exandne the follcwing issues: 

• ..representative payee; 

...living in another person's household; 

...essential person status; 

. ..hew to carpute benefit payments. 
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42 U.S.C.A. Sl383ia) (2) 
20 C.F.R. S416. 604-90 
CM. SA3050-57.2 



-. Representative Payee 

SSA has the ri^t to appoint someone as a represehtative payee y 
v*o then receives all benefit payments in the name of the claimant, 
SSA must appoint a representative payee if claimant has been medically 
determined to be a dnjg addict or aJLooholic , In cill other ^icises SSA 
has broad discretionary po^^^ers to decide vtether claimant ftpeds a 
representative payee. There is rib i§quirenient f or a legal! 
cotpetency. 

SSA losually tries to take into consideration the wish|js of th: 
claimant in appointing the representative^payee. Hcfweverj.' in the 
case of the drug addict or alooholic y preference is given/to the 
agency that is providing treatment. In the case of otherjl claimants, 
relatives and friends are given preference , although a public or 
private agency can also be so designated 4 

A representative payee must use the funds on behalf i 
basic needs. He cannot use the funds for himself. SSA requires 
written reports on a periodic basis^ as well as reporting of events 
affecting eligibility. 

SSA reserves the ri^t to change the representative payee^ and^ 
of course, except in the case of drug addicts or alocholics, can 
decide that claimant no longer needs one. 



pf the claimant's 
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Be Oilv\X to cxuu in which cZouunant doci not voavit a 
payzz. He h<u the Kight to ^zquc6t a /zeoiing on tivU 
i^6uz, i^ hz <i6 not ataohotia on, ah addioX. Any 
claima^it hcut thz nights to Kcquut 'thcut 6omzom e^e ' 
be appointed a payee, /i^ tlxe cuAAknt payee i6 not 
pcA^onining adequatetfj. Hoi^j^veA, thene iJ> no night 
to appeal that i^6ue. 



I 
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20 C.F.R. S416. 241-9 



Essential Person Status 

Several of the States included an additional sum of money 
in the benefit payment to an eligible individual v4io had an essen- 
tial person living in his housdiold. \An individual' cxxild be con- 
sidered as an essential person if his remaining in the heme was 
necessary for. the weli-being of the cl£diiant. An essential person, 
depending on the particular State^ mi^t be a, husband, wife, or 
other relatives, or an unrelated individual. 

Under SSI, an eligible individual grandfathered into the 

program can continue to receive additioncil* money in the benefit pay- 

ment for an essenticd person, if he so chooses, provided th^€ tiie' 

eligible individual : / 

. . .received aid for tiie month of Decenber 1973 under 
the old. State Plan in effect for Jui^ 1973, arid 
that such Plan included provision for an "essential . 
person**; 

. . .continues to reside with vthe essential person, with 
abseivses fron tHe hone of not more than six months, 
or until the. absence is permanent, vAiichever is 
earlier. ' / 



follows: 



Ohe essential person must also meet certain criteria, as 



...his needs were taken into apdount in determining the 
needs of the eligible individual as cited above; 

...he lives in the home of the eligible individual, and 



is 3X)t absent for more than 90 days; 



-12^ 
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. . .Tie is"rTbt ellgible^*^m-^his- owh' r 

' "j 
. . . •he is not the eligible" spouse of the eligible indivi- 
dual or any other individual; 

' ' ^ . 

. . .he does not have^ inoqine or resources in an amount that 
causes the eligible individual bo lose eligibility for 
^ ' SSI 'payments. \ 

Essential person-, status ^:an be lost permanently by not 

meeting the abbve criteria. However, if an eligible individual loses 

his benefits becausJ^his CMn resources and inoone are above the limits, 

essential person |tatus is not permanently lost. 

^ At airy^^tunev the eligible individual can request in writing 

^that the essential^ person status be eliminated • Such a request is 

irrevocable and results in permanent loss of essential person status. 

Note that Hie amount to be included f or^^m essential persoft 

is $73 . Hcwever^ all iwxme aiid all resources of the essential person 

are deaned to the' eligible individual . No exclusions are allowed. 



AdvoaUt TJip 
.9,xptoKz vckttkoA Uhdntiat peMon 6taXm 

.ilguAz oat ^ l6 thz ^.tigibtz indlvidaat* 6 
advantagz to continaz that 6iata6, in vizio oi 
6tAiftQent dzming p^ovi6ioifi6 . j 
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42 U.S.C.A. S1382{a) (2) (A) 
20 C.F.R. §416. U25 



Liviiig in Another Person's' Household 

If the claimant is determined to be living in another per- 
son's hous^ld, then his benefit payment standard of $146 is 

autotatifedly reduced by one-third . Living in another person's 

. t ' '\ ^ -> ' 

household means that: 

' \^ • 

...it is % private h^)usehold, not a conrercial estab- 
lishment, an iiistituticn, dr a care situation; 

. . .i^v^jporl and itaihtenanoe are both received (includes 
room and board together withf other incidentals) • 

O 

Congress anticipated that there ini^t be a nunber of sit- 
uations, wuch as an elderly parent living with^an adult child, ^in 
vMdi roan* and board v^ould be given. In order to pre^^t case«-by-case 
determination of actual cost, the flat reduction rate was put in the 
statute. 

Ihe determinatiori of this issue is made very early in i 
the c^lication process. Question #13 ion the application form 
states: ''c±hedc,the iton belov/ v^di most nearly describes v^here you 
live". <jbe of the choices is *'in another person's household". If 

claimant makes ^t choice, he is next ausked if he is receiving 

I ^ I ' ^ ' 

support maintenance. If the response is "yes**, then the one-third 

reduction applies. lif the response is "np", then there is further 

development by the DO. Claimant mast provide proof to support his 

position,, and that proof mast'^be oorrobarated independently by other ^ 

menbers of his housdx>ld. 
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The najor problan is that ip sane iiistances claimant^ might 
be making a payment for roan and board. Unless he can prove thc t-, 

the payment is at least equal tp vdiat it would cost him to rent an 

I ' 

apartment arxi buy and prepare-^hi? own food or to rent a roan and 

— ■ " • ^ 

eat most meals out, the one-third reduction still applie s. [CM. § 12236 (d)] 

Keep in mind that if only roan, or only board is supplied, 

that contribution is cashed out and counted as unearned income (see 

'page 66). - 

There are ways to get out of the'^ designatibn of livijig^ in ' 

another person's household . Claimant most prove one of the following: ^ 

...that he is the head of the household : proof could 
^ ' consist of legal documents showing he is the legal & 

ovner of the hone, or has joint avnership interest, 
or that he is legally liable for the payment of the 
rent; or . • ' 

^ - ...that he is equally sharing living costs ; proof could 
consist of receipts or bills issued jointly ; evidence 
that he is sharing responsibility equally for running 
the household, that the money is pooled, etc . 

Note ; Hie issue of equality is a tricky one. Hie Claims Manual* 

[§12238 (d)] stresses tibat there must be a "general equality in econonic 

situations", thus precluding claimant fran living with a more affluent 

friend and still being coisidered as sharing living costs,, unless 

claimant can prove otherwise. 

There appears to be variation fran office to office concern- 

ing how this issue is handled. Some offices are interpretixKf ^it quite ' 

liberally, others quite strictly* SSA in Baltimore is concerned abbut 



this variation^ and has been clrcu^atdng drafts. of rules vAiich 
would reinforce 'the strict application of the 'one-third ^rediiction* 



. Advocate T-cp 



V..e>fp^o>te cZa^rCtU iJu^jMJUon} 

. . .iii 7/3 reduction aJtAeady apptiexi, iit^, 
' an appeal; ^ r 

. . .cue -tfie fieod o^} fiuUAfcfio.gd ok tha/Ung '^ - 



I 



\ 

\ 



\ 
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}kM. to Ccmpute Benefit Payments 

V . Benefit payments are cx)rnputed by first looking at clai- 
mant's marital status and living arrangements. Ihe chart below put 

lines the possibilities. It begins with the bgtsic benefit star^ard 

* • * 

for eligible dividual and an eligible oouple . Although most 
. claimants vdll fit one of those two categories, others vdll have 
different living arrangonents on either a .teinix>rary or permanent 
basis. ' . 

• • • 

ft 

Monthly Quarterly 

1. Eligible Inaividual ~ — ' $146 $438 

2. Eligible Couple "-rt :-- 219 ^ 657 ' 

3. Eligible Individual t — ^ — 25 ' 75 . 

in institution • • ' ,> 

■ I 

4. Eligitp.e .Couple — - — - — r> — -— 50 " 15Q-. 

in institution , ' 

y 

5. £lig.ibl6 Individual-in — = 171 • 513 

qwnJtiQme; Eligible Spouse ^ 

"In institution 

* • . t 

&^ Eligible .Individual in ' ^ 97.34 292 ' 

^"household of another" . . , 

7. Eligible Cbuple in 1« 145 433 

"household of another" 

8. Eligible Individual ih own -~ — 219,- - 657 

hone; Eligible Spous^ in . ' ' 

"hous-hold of another" ' i ' 

> 

9. Eligible Individual with 219 ^ 657 

•'essential person"* ' 

\ ' ^ ■ ^ 

10. Eligible Couple with 292 ^ 876 

"essential person"* 

* Possible only for certain ' grandfathered claimants. 

. -131- 

. 148 . ^ . 



• Once the beaiefit stanaard is detemined, then countable 

A 

inooine iinust be subtracted frtxn that standard, to arrive at the 
benefit payment* Note that all calculations are done in quarters , 
and that the final step is the conversion of the quarterly payment 
into a monthly payment. 

The year is divided into four ^lendar quarters ; 

♦ ♦.1st cajl^endar quarter is January, February, March; 
...2nd calendar quarter is April, May, June; 
i J.. 3rd calendar qucurter is July, August,, Septatber;' 
...4th Calendar quarter is October, Noventoer, Decenber. 

/ ' • ' 

•Jhe only time v*ien quarters are not used in corputing benefits is 

if claimant applies 'in. the second or third irontK of a quarter. 

Vlhen that happens, inccme is considered as of the month of application t 

. ^ Ohe following exanples have been developed to show the I 
variation in payment, depending on tlie differiaig circumstances of 
' the clainants. The calculations begin with the basic benefit stan- 
dard, and shew how that sum changes depending on the living situa- 
tion, marital status, and inoonte of the claimant. Concepts dis- 
cussed in the previous che^teiB are utilized, and thus the exanples 
can be used as a reg^iew. It mig^it be useful to cover over the 
answers and simply do your own oarputations. 
Note : Information on State Supplementary Paynents (SSP) are not 
cdvered in this Handbook." Con^t your local District Office or 
Vfelfare Departm^t for such information. [ 
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EXAMPLE *I 



. i Eti^ibtz \n(U\)Xduat, Liymg Alone., No Income 

Jane Olson is dialed, lives alone, and has m outside . income . 
Her SSI benefit standard is $438 per quarter; her benefit payment is 
also $438 per' quarter.' \ Her monthly .benefit paym&it is- $146 ($438 
divided" by 3). Her'taat^^L mcinthly inccme is $146. 



EXAMPLE *'2..- • *• 

VUabUd Adult, Living Alone.,] Wohking 

{ 

Jane Olson gets a part-tijne job as a teleplione solicitor. ' 
During the -first calendar quarter she earns $660 ($230 per nontli) 
and reports her earnings to SSA. fler benefit payments are calcu-' 
.lated as follcj^s: • .. , 



Countable Income:' 



gross income 

any inoone exclusion -— - 



Earned iix:cnie exclusion — 
($195 + 1/2 the rGn\ai«3er), 



i .2. 



Countable Incarfje — 

Quarterly Benefit Payirent: 

quarterly benefit standard 

count^le income — : 

Quarterly Bene'fit Payment - 



$660.00 
-60.00 
$600.00 
-1 95.00 " 
1405.00 
^202.50 
$202.50 



$438.00 
-202.50 
$235.50. 



/ ■ 



3. ftonthly SS; paynx?nh: $235.50 divided by^ 3 = $78. SO 

; . o j 

Jane's total inoonje for the month is $/ 78.50 SSI payneri't 

+ 230.00 earned inocmie - 
$' 308.50 Total Inccme 



Note: ^Because Jane disabled and earning over $200 a nonth, she 
/IS considered by SSA as engaging in* sui)^tantial gainful activity 
and subject to termination of benefits on that basi^. However/ 
Jane perSuaded them that she needs to test out whether she can work 
on a, sustained basis, ard since her m^ical condition has not ^ 
dianged, SSA has allowed her a n^ rncffith Trial Vtork Period . 
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Blind Adult, 



Living Atom, Wo^iung 



y/ Jane's friCTd, Mary Jolinson, is blind, and lives alone. She 
works as a pcxn^Ior for blind stxdents in a special goven^nent 
prggrannSiS makes $1200 a calendar quarter ($400 a month) . She 
has several esqsenses in connection vdth.lW work \ghich amount to 
$200 ei quarter. Her benefit psr^roents £u:e. calculated as fblldws: 

1. Countable Ihconer 



gross incone 7- 

any incxxne exclusion 



earned incxme exclusion — 
. ($195 + 1/2 the ranainaer) 



WDrk expense exclusion 
QDuntable Incxre 



2. Oiarterly Benefit Payment: 

' quarterly bfenef it standard 
countable income = — 



$1200 
^-60 

-195 
945 
^ 472.50 

-200 
$ 272.50 



$ 438.00 
-272.50 



Quarterly Benefit Payment — ^ $ 165.50 

3. Monthly Benefit Payment: $165.50 divided by 3 = $55.17 



Mary's total income for the nonth is $ 55.17 SSI payitent 

400.00 eatned inoome 
$455.17 5btal Inocre 

Unlike Jane, Mary is in no danger of being terminated, in spite of 
earning considerably more than her friend. The reaison is because 
there is no work test for the blind, hence nO^ reason to look at 
earnings except in so, far as it affects the aiiount of the benefit 
payment. 
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EXAMPLE 

ElLgibtz Ckild,. Living laiXh PoAznX 

Judith c/errolde is 9 years old, blind,, and lives with her mother 
Sharon. Sharon earns $900 per quarter ($300 per month) as a file 
clerk. Judi^th's benefit payment is calculated as follows: ' 



1. 



Dpemed Income: 

^oss income 

^rk expense jexclusjlon 

/net inodme 



$900 

^195 

: 5705 



/Sh^on's- needs --438 

' De^red income $267 



Judith's Cpuntable Income: 

deemed incpme 7 $267 

any income exclusion -60 

Judith's Countable Income ^ $207 



3. Quarterly "Benefit Payment: 

quarterly benefit standard 

countable iiiccme 

Quarterly Benefit Payment - 



$438 
-207 



$231- 



4. Monthly Benefit Payment: $231 divided by- 3 = $77 

;ie jfamily's total monthly income is: $ 77 Judith 's^SSI payment 

4-300 Sharon's income 
$377 Total Income 



EXAMPLE n 



. j\. / Eiigiblz Individual, Li\M:ft^Alonz, Working ' \ 

; ^Stiirley Gulag lives alone, is 66 years old, and works as a ' 
Fosibe;^ Grandparent. Her earnings are $300 per quarter ($100 p^ 
monjth) . Since any earnings from the Foster Grandparent program are 
excpLtded fron consideration as income, Shirley gets her full bene- 
fit payment of $146 per month. . 

Shiirley's total income for the month is: $146 SSI payment 

i 100 Foster Grandparent In 

; $246 Total Income 




Note : If Shirley had been disabled, her Foster Grandparent income yould 
stTTl have been excluded. However, SSA would look at her per f ormai;ifc:e , 
ank if that performance indicated an ability to work, she could b^ 
declared ineligible on that basis. ^ 

-135- . 
152 



• EmiPLE H 

Etigibtz JndividuaZ mXk JneZigiblz Spotidz 
iVtming) 

Sh5,rley decides to marry John Archipelego, viho is 64 yeai:s old, 
John vorKS as a general handyitan and makes about $900 a quarter 
($360 a month) . Shirley continues as a Foster Grandpairent. Her 
benefit payment is calculated as follows: 

1. Deored Inoone: 

gross inoome $900 " 

vork e^qaense exclusion \ -195 

net inoote $705 

John's needs -219 ' 

Deened Inccme ^ — $486 



Shirley's Cotantable Ihoore: 

deoned inccme : $486 

any inoone exclusion — -60 

Shirley's Countable Income . $426 



3. Quarterly Benefit Payment: 

quarterly benefit staiidard $438 

countable incxire -A- -426 

Quarterly Benefit Payment $ 12 




4. Monthly Benefit Payment: $12 divided by-3 = $4 

The family's total monthly inccme is: $\ 4 Shirley's SSI payment 

lud Shirley's Foster Grani'parent inccme 
300^ phn'r earned income 
■ $404' Tot^l Inccme 

Corpare this example with that of Judith Jerrolde.\^ie parent is 
allcwed to keep tvdce as much for needs as is a spouse 

EXAMPLE «7 

Etigibtz Individual, Living Mom 

Bill Jones is 70 years old, lives alone, and gets a pension of ' 
$180 per quarter ($60 per month) , His benefit payment calculation 
is as follows: 
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Countable Incxme: 



pension $180 

any inoone exclusion ^ 60 

Countable Inocane ~"t $120 



2. Quarterly Benefit Payment 

quarterly benefit standard $438 

countable income -120 

Quarterly Benefit Payment $318 



'3. Monthly SSI payment: $318 divid^ by 3 = $106 

Bill's .total incotie for the month is: $106 SSI payment 

^ 60 pension 
^ $166 Ttotal Incone 



EXAMPLE 

Eligibtz Individual, Living in thz Hotuzhold 'ol AnothoA 

Because of the problafns of inflation, Bill is having difficulty 
living on' his very meager incore. He goes to live with a friend aI 
Smith, v*io is still wrking, owns his am hone, and is generally fairly 
well off. ' Al agrees, to a nominal payment for room and board. When 
Bill reports his new liviiig sitiiation to SSA, he is told that the 
1/3 reducticxi applies because he is not the head of the household 
(Al owns the house) ^ cind he and Al can't be considered as sharing 
expenses because of their unequal econcmic status. Thus Bill's new 
b^iefit payment is: 

1. Countable Incotie: $120 (See calculation in 

Exanple #7) 

2. Quarterly Benefit Payment: 

quarterly benefit-standard ^ $438 

^ one-third reduction -146 

$292 

countable income -120 

C^iarterly Benefit Payment ^ $172 
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3. ; Monthly SSI Paynvent: $172 divided by 3 = $57.33 



Bill's total inccme for the month is: ..$ 57.33 SSI payment 

+ 60.00 pension 
$117.33 Total Income 



EXAMPLE" 9 

Tu;o Etirfibtz JncUv^duaZ^ in a HolxUng Out SiXucuUon 

• Bill decides that the drastic cut in his SSI payment makesl it 
uneconomical to live with Al, He recalls what the SSA said about 
Ai being of unequal financial ability, and determines not to make 
thaL mistake again. He 'has another friend, Saliy Flowers, v*x) is 
an SSx recipient, herself and has no outside incane. She is receiv- 
ing^ a benefit payment of $146 per month ($438 per quarter) • HieV 
decide it would be economical to live together, and begin to do \ 
so. Bill :faithfully reports his change in living circumstance to 
SSA. SSA calls in l?oth Bill anS Sally, and after a series of 
embarrassing questions, , decides that Bill and Sally are in a "holding 
out" situation, and are an eligible couple instead of being two 
eligible individuals. Their monthly benefit payment is; 

1. Countable Income: r ^ — $120 (See calculation in 

^ .Exanple #7) 

2. '^Quarterly Benefit Payment: ^ 

qucirterly benefit standard $657 

, - countable income ll20^ 

Quarterly Benefit Payment $537 



3. Monthly SSI payment: $537 divided by >3 = $179 

-qill and Sally's total income f dr the month is: $179 SSI payment 

\ -f 60 pension 

\ $239 Ttotal Income 



Note: If Bill and Sally had been considered two eligible individuals, 
their total monthly income would have been: $146 .Sally '^s SSI payment ^ 

106 Bill's SSI payment 
•f 60 pension 
$312 Total Incone 
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I EXAMPLE \ 

Ettgibt^ Individuat cut Homt; 
Etigibtt SpoiUt in tn^tUation 



< Sally becxxnes ill with ulcers becaxise of the "holding out" sit;?^ 
uation and the subsequent reduction in incone. She is hospitalized 
for more than a calendar month in a hospital which receives 70% of/ 
its funds from Medicaid. During that period of time, the benefit / 
payments were calculated as follows: 

1. Sally receives $25 a month, the 
individual in an institution ^to 
needs. 

2. Bill receives the amount/lfor an 
$146, less the countable income 
$106. (See Exanple V) . 

Bill and Sally's total monthly incone is: 



EXAMPLE 

Etlgibtz Couptz Living ^SzpoAotcJiy 

Vlien Sally comes hone from the Hospital she aixi Bill decide to 
separate. Bill finds anuther apartment for himself. Until they 
liave been separated for six months, however, their benefit payment3 
will be calculated at the couple rate of $219 per month: 

1. Tlie SSI payment is the same as in Example #9 — $179 



2. .Sally's monthly payment will be 1/2 of that or $89.50 > 

3. fill's monthly payment will also be $89.50. 



Bill's total inccne for the month will be: $ 89.50 SSI paymcint 

+ 60.00 pension 
$149.50 Total Income 



Sally's total income will be the SSI payment of $89.50 > 



amount allcwed an eligible 
take care of^^er persqhal 



eligible individual 
of $40., for a total 



$ 25 Sally's SSI payment 
a06 Bill*s SSI payment 
j- 60 Bill's pensipn 
$191 Total Incc 
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EXAMPLE If 12 ' ■ 

EUgiblz l/icUviduaJU Shading Eqaatty in Hotuzhold 

Both Sally arx3 Bill have learnt the hard way from their 
experiences. After the sbc ironths separation period,* they both 
decide to orgariize a camtune of other SSI recij^ients. nhe conim;ine 
is set. up so that every person shates equally in the household 
costs and in^the management, responsibility. Every, menjb^ is '^e^^ 
pecially careful to arrange his affairs so that) the men'^and women 
in the group will not be in danger of being in ^ "hold^ing out" situa 
•tion. The b^efit payment calculations for Bill and pally are as 
individuals: - - 



1. Bill gets the same SSI benefit payment for 
individual as he did in Exanple #7: $106 



eligible 



2. Sally gets tlie full amount for an eligible individual 
with no income of $146, 



Bill has the sait^ total monthly income as in Exanple #7: $166 ; 
Sally 's incone is only from SSI, and thus is $146 . ^ — ^ 
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■ . -CHAPTER 13 

.POST-ELIGIBILITY EVEOTS 
Overview^ 

' \ 

Onc(§ claimant 'is-' dqclared eligible for SSI benefits, SSA 
and claimant have a ntatual obligation tq ensure that claimant con- 
tiRues to nx^et. all the eligibility requirements and that the amount 
of tlie benefit payiaent ds correct. . • • f 

Tlie clainiant discliarges his responsibility by reporting 
promi^tly any change in his circumistances viiich might possibly 
affect eligibility or the anvount of his benefit payment. SSA dis- 
cliaf-ges, its responsibility by fully examining any change jfeported by 
claimant or a third f>arty, axd also by regularly scheduled redeter- 

e . • - 

miriations df all eligibility factors. . i • i 

• . \ '^k 

. Ihe result of changes in claiinant's circumstances can, of 

course, lead to suspension, or tenninatiori of benefits, and to over- 
payment of underpayment of benefits. 

Tliis Chapter will be focussed on, examining each of these 



issues : 



...reporting requirements; 
...redeterminations pf eligibility; 
...suspension or termination of benefits; 
...overpayments and underpayments. 



/ . 
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* Reporting RequirCTK}nts 



^ '* Clamint or Iiis representative j>ayc?c is roquirGd to rcix^rh 

o I 

all" clianqes in his circumstances vdiich affcxt eligibility or Uie . 
; - . . ^ 

cuiount of tTid'' benefit payment. Hais rajuiremont is clearly spoj.lcd 
c^ut on tlae apj^^l ication fo:^, v^iicla is signed by tlae claimant. 

Hie following events or facts I'nust Ix? reported to tlic SS/\ : 
'..'.change in address ; . , ^ 

...cliange in living cirrangomonts ; 

} - 

...chaiKje in income; ^ ' « 

. . .cliange in resources; 

. . .eligibiliiiy for otRer benefits; 

. . .deatli;* • ■ ' ' • 

...change in marital status; 

...cessation of blindness or disability; 

./.refusal to accept vocational rehabilitation services; " 
* . » 

^' ...departure frcm tlie^U-S.; 

...admission to or discharge from a public ^institution; 

...admission to or discharge frcm a hospital, skilled 
nursing facility, or intenrediate care faciliti\* 

...cliange in school attendance; 

1 ...Iqss. of status as a resident of the U.S.>; 



..refusal to acceptor discontinuance of treatinent for- 
drug addiction or alcdiolism. 
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These events nusb be reported as soon as the event occurs 

' \ 

or is anticipated to occur. Failure to report within the 30 day period 
after the quarter in v*iich the event takes place, nay result in a . 
penalty deduction being\ innposed, and vdthheld fr^ his benefits* 
Penalties are proposed according to. " penalty periods" ; 



♦ ♦.the first one begins vd.th the day an application for 
' ' SSI benefits is filed and ends vd.tii the^day on v*iich 

SSA becxmes aware thftt a reportable eventi^has occurred. 
Exception : If no penalty is iirposed, aft^ SSA )}as ^ 
all "the facts in the case, the first penalW period 
) is extended to the day SSA beoones avsure trat a 

\ reportable event has ocojrred vAiich does restalt ih a 

' penalty being iinposed; 

.the second one begins at the close of che previous 
penalty period and . ends with the date SSA becones. 
aware that ayreportable event has occured; the ^ame 
/ ^ exception described above applies; ' y . 

...the third one begii^ at the close of the second pejjalty 
• period and ex^B \A\en SSA beccmos aware that a reportable 
- ^ event has occurred; the same exception described above 

applies. ' ' \ 

The penalties are as follows: 

...$25 for the first pencLLty period; 

...$50 for the second penall^ period; 

...$100 for the' third penalty period. 
Note that it is possible to have several violations occur in any one 
penalty period; hcwever, there is only one penalty inposed^for that peri 

Penalties , can be waived for good cause , for exanple: 



\ 



, . .'claimant yag unable to ocnply with the reporting 
requirements because of age, conprehension, memory, 
physical and mental condition; 
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• . .cla:Linant did not understand the, reporting requirements; 

\ •♦♦clAijnant did, not have full kncM'ledge of the event to 
be reported. ' ^ . ^ 

Penalties will not be waived for the follcvdng reaspns: 



.fai],ure to furnish infomation which claimant, knes^ 
or should liave kncwi was nvitferial; 



. . .an incorrect statement was made by claiirant which 
he knew or should have knavn was incorrect; 

.. .acceptance- of a payment which the iivJiviciual knew 
,or cbuld have ^been expected to kxK^w was incorrect. 



Nbte: The Claiins 



• /" 



Manulal takes the pbsition that if reasonable evi- 
dence is presenteja to s^iow tliat the delay or ^£dlure was not will- 
fully intended, no, penalty will, be dirposed. It ccnpares the limited 
use of the penalty in Title II cases and stresses' the greater 
deprivation of SSI irlaimants. As of Noverix2r, 1974, no cases of , 
penalties being assessed had been received. \ 

Keep in mind tliat the statute clearly spells out that tliere / 

axe more serious cpnsequences for fraud . If convicted in a court of 

'I * 
law, a person could be fined not more than $1,000 or innprisoned for 

1 ^ ' 

not more than one year or both . Fraudulent acts ate defined in 

Sl383a, as v^ioever: \ 

ID kiKwingly and willfully makes or causes t\be made , 
any false- statement or representation of material 
fact in^ any- application* for benefiu under this subchupter; 

(2) at' any time knowingly and willfully makes or causes to 
be made any false statement^ or representation of material 
fact for use in determining ri^ts to any such benefit? 
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(3) having knowledge of the ocxairrence of any evenI 
affecting (A) his' initial or continued right to any 
such benefit, or (B) the initial or continued right 
to any such'^benefit ,of any ottier individual in vs^iose 
behalf he has applied for or is receiving such ben^- 
fit, conceals or fails to diclose such event with an 
intent fraudulently to seoire such benefit either in 
a greater amount or quantity that is due or ^en no 
' ' such benefit is authorized; or 

'(4) having nade application to receive any such benefit 
for "the ilse and benefit of another and having received 
it, knovingly 'and willfully conyerts sudi Ipenefit or 
any part thereof to a use other than for the use and 
benefit of such other person • - . ^ ' 

The key here is obviously the intent of the person's actions. 
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RedeteiTOinatlon^ of Elig^ility 

, t 

SSA nust ha sure that claimant cx>ntinues^to be eligible for^. 
benefits, and that the anouht,6f the benefit payment is accurate.^ 
Redeterminations jof eligibility occur v^en ; 
^ , • ' . . .tl)e SSA coT^xiter schedules lt;<i 

> > V > . : ' ' ' 

...the claimant reports certain changes in his 
circtmstances; 

...a third party reports certain events. 

- ' SSA Scheduled Redeterminations 

\ The* SSA ccicfxiter notices the DO that a claimant's eligi- 
, • ' .f ' 

bility must^be redetermined^ at least 12 mbnths* after the month of 

initial application, unless Ijhe DO iJ:^ts*»an earlier fedetjerminatioi} 

date. After the first redetermination is made^ the. nex^t redGbermi- 

' nation will be scheduled for 12 montbs after that, unless' there is 

' • ' ' , 

reason to determine eligibility at an. earlier date. 

Although a face-to-face intervi€vc .is considered most desirable 

the appropriate form SSA-8200 can be mai3jed,to the claimant fcjr com- 

pletion and signing, if the worklgad.'o^ the ^DO is, too heavy to provide 

for a face~to-f ace interview. Note ; there is a special concern that * 

all converted or grandfathered claimants iiTpartibular get a face--to- 

face ^interview. ' ^ , ' i • 



'riio cxini>uUir .syntiun* 1 el-ain;; ojilrol ovor- ihc i)rocess, nnl 
Uic 1 cHl'MjcmiiJlialjon datrj is ..uj-p r.cil to Iv^ jjjit inijo tho' si'stian viiJiin 

4!3 days fraa datxi of w; a.ivl ict VAvh i aletc-nniivition. Ji-JJio 

I 

dita is liot forUKroninq, im alert is genai'atjod aivi txajismitted by 
wire to the DO. Within 30 days after the first alert, a secord alert 



30 



is sent, with (x>pies to tlie re<jional offices, nds occurs c^very 
days until tlie information is transmitted. 

If the>'Claimant fails to respond to the first attenpt to 
TtBke contact with him witliin 10 days , a second attenpt is made, with 
notification that failurf* to respond - could result in suspension of 
future payments in 30 days . If after the! alloted time claimant has 
not responded, benefit payments are suspended. 

Claimant Initiated Redeterminations 

Claimants or their representative payees are required to 

notify SSA of events v^ich may affect their continued eligibility for 

payments . If the event does not affect their eligibility or benefit 

paym^t; no further redetermination is necessary. If the event 

reported results in suspension or temination of payments^ no further 

redetermination is necessary, until the claimant asks j for reins tatcntuit. 

The events wliich may require tlie DO to perform a redetermination include 

...death of a claimuit or a member of his family, such 
as spouse, i:)aront, ineligible cliild, essential person; 

...change of addros?, viiich might indicate cliange in living 
arrcingGments, sale of home, move outside of U.S., move 
of a converted claimant to anotJKu: Stnte; 
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. . .work activity and earned income; 
...unearned income; 
. . .resources; 

. . .cliange in marital status; " / 

. . .change of smdent status of a disabl'ed/blind child; 

I . .change in support fron absent parei^ts; 

...reports of/madical iirprovement; / ^ 

. . .representative payee dies or says/ he no longer wants to' 
serve. / ^ , 

I ' ! 

If any of these event^ occur, there would be a redetermination of 



eligibility facto: :s, and tlie same proces^ would apply as in the 

■ / 



all 

sclifeduled determinatilon. 



schedule the next re 



/ 



After conpl^tion of the redetermyiation, the corputer would 



liar redeteannination 12 months later. 



/ 

Ihird Piir-ty-iTsrti-atifs~Redetfe^ 



Notifications hr reports froni QUtside sources may raise 
questions concerning the ^;x>ntinuing eligAl>ility and/or payment amounts 



of claiments . Hie events \iotfed above a^ being-possibly reported by 

\ \ ' / « 

clainant, might also be reported by a tiiird party. In addition, a third 

1 "\ ' . / 

party! might also report failures of claurants to : \ 

1 ...prosecute claims\for othei: benefits; 
; ' ^ ■ \ I ^ 

..accept vocational\ rehabilitation services; 



f 



...accept treatment for drug addiction or alcoholism, or 

...iraintain residence in the U.S. 
If the event reported results in iimvediate suspension or termination 
of benefits, redetennination of other eligibility factors is not 
required, until the claiinant asks for reinstatement. If the event 
affects eligibility or payment amounts but iimediate suspension or 
termination is not involved, then a full redetermination is required. 
If the event does not change basic eligibility or payment amounts, 
a redetermination is not done unless a scheduled redetermination is 
due within 90 days. Upon ccrpletion of the .redetenidnation, the 
canputer vrould scliedule the next redetermination for 12 months hence. 

In all instances / the DO has the right to schedule redeter- 
minations earlier than tlie 12 months, but r)ot later t?ian the 12 months 

i 

<» 
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Suspensions emd Terminations 



Suspension cf benefit payments is required ivhen clainont - 
no longer- meets the requirements for eligibility and when termina- 
tion does not apply > Claimant will continue to have the payment 



^suspended until all-eligibility requirements are meteor until bene: 

fits are terminated. 

Certain actions' are not suspensions / but rather sinply . 

a denial of the claim ; ^ • • 

...claimant has failed ^to apply for otlier benefits ^ 
and such fact is deifermined before he starts 
receivirig payments? 

. . .claimant did not cqrply with the agreement to 
dispose of excess resources, and on vs^uch basis he 
received conditional benefits; 

. .payment v;as ma^c to an individual faced vdth a 
financial emergency v^o later was- found riot to be 
eligibile for benefits; 

. . .payment was made to an individual Dresumod disabled 
and such disability is not established,. 



Ihe following events v^uld result in suspension of benefits : 
...excess incane; 
. . .excess resources ; 
. . .claimant in public institution; 

. . •claimant fails to accept treatment for drug addiction 
or alcoholism; 

...claimant absent frdoi the U.S.; 
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. . .claimant Refuses VDcationed rehabilitation services; 

The following events result in termination ; 

. . .death of the claiitant; 

. . .blindness or disability ceases; <> 

. . .benefits haVe been suspended for 12- months. 



ERLC 



A written notice, of inteait to, suspend ^ reduce or terminate 
benefit payments imast be sent to claimant in advance of such action, 
except vtere ; 

...SSA has factual information confirming claimant's 
^ death; x . - f 

. . .dinnendments to Federal law. or an increase in benefits 
/ payable under Federal lawlrequire autonatic suspension, 
reduction or termination of benefits; 

. . .clerical or mechanical error has been made in a d^ision; 

...the facts indicating s\Jch action were supplied by^the 
claimant, there are no conflicting facts, and the facts 
are cSorplete. 

It is the last exception that has concemed advocates and' 
lawyers because of the potential for violation of claiitant's Tights. 
It is not cledr at the time o^ Writing how SS\ personnel at the t- 
District Office level are interpreting this jiirase. Ihe best pro- 
tection, of \cour'se, for a claimant who. disagrees with ,tiiis or axr^r 
determi/iation of the SSA, is to file a request for an appeal. Once 
he does that, if the issue is thai? of reduction, suspension or 
r; termination of benefits, his benefits can be restored, pei^ding the 
outocme of the hearing. This issue is discussed in detail in the 
Chapter on The ;^3peals Process. 

' <. -151" . , 
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Overpayinsnts ard^ Underpayments 

CVerpayn^Hits and u nieipa'yment s cxxair v;lien tlie benefit pay- ' 

. * ' ' 1 ^• 

ments wtiicli ciaiinant liafe been receiving were incorrectly figured. The 

amount of tlie overixiymGnt/underi>aynient is tlie di£Ce^nQ§,.b(^tu'een 

\^t^the £x5nefit payment levej. sliould have been, and the payments 

actually received by tlie claimant. ' . • * ' 

Because of tlie lo^v level of benefit pajTOints, it is olwious 

tiiat 'great ^.hardship occur \>*ifen payn^ts are not correctly com- 

^puted^,. This hardsliip vouldjbe in the past for cljiimants vfeo have 
\je&i \irderpaid,. biit for claiijv^ts vAio have teon overpaid,^ the process 
of collecting tlie overpayments can put tlie claimant in truly dire 
straits, c Fortunately, tliere is\a provision f.or waiving recovery of ^ 
tlie overpayu^nt. Before looking at tlie \\tiivor provision/ it Is im- 

' portant to understand the difference in hac underpayments and over- 
payments are handled. ^ i 

Underpa^^inents ^ 

Hiere is a total limit on underpaym[3nts • It cannot exceed 
an iiinount equal to the difference between tlic amount vSiich should liave 
been paid over tlie past 12^ months and tli(} aiixDunt tliat was actually paid 
during tliat period of! tinie. 

Undar]xaynx2nts can be paid bo Uie claimant in. a separate 
{xnimint/ or by increasing the amount of his monthly payment. If > 
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claimant ha^ oMerpaynents not yet paid, the underpayment is offset 
agaijist that ovetpayment, ' ' 

Jf claijnant is dead, the underpayment can be paid only 
to his surviving^ spouse (if not separated for six months prior to death) 

. . Overpayments 
There is no limit on the amount of overpfiyments to be re-r 

covered. - " ' . 

f 

Certain actions are not overpayments: ^ * 

...presumptive disability: payment made for up to 3 
months is not an overpayment if i claimant is not 
eligible because he is rxDt disabled; such paynent 
is an overj^ayment if claimant is not eligible be- 
cause of seme other 'eligibility factor; 

...penalty: the impositiop^^f a penalty is not con- 
sidered an adjustment of an overpayment, and is 
imposed only against any amount due the penalized 
claijtant. 

^ Recovery of an overpayment can be accomplished by either .a 
refund or an adjustment of future benefit payments. 

A- xefayjd' lnustTSe" made in every case in which the overpayirent 
is identifiable As part, or all, of the amount of claimant's nan- 
excluded rescxirces. It caij also be made in other cases, \ihen claimant 
so desires, and can be made by soteone else on behalf of claimant. ' 

V An adjustment of ^future benefit payments simply means that 
tfte claimant and/or hj-S eligible spouse would have their monthly 
benefit payments reduced by the amount of the overpayment. If the 
amount is fairly large, it vould be possible to spread the overpayment 



out over several months, but in no ccise longer than 24 nonths. • SSA 
has s'tardard miniinum ^reduction amounts td recover overpayments vAiich 
are: 

Overpayment' of less than $100 $ 5 per month 

Over $100 but" less than $200 ----- ..10 

^ Over $200 but less than $300 15 

t)vEr $300 but less than-$400 2p 

* Over $400 but less than $500 — 25 . 

Over $500 but less than $600 30 

Over $600 but less ^lan $700 35 

Over $700 but less $800 40 

- Over $8Q0 but less than $900 45 

Over $900 — 50 

[CM. S19040] 



If an individual has excluded iaicane, SSA may increase the 
reduction to equal the amount of that income. , » 

Vfeiver of Overpayments., 

Overpayments can be waived, but claimant mast first prove 
that he was vdthput fault \in catising the overpayment. ^Ihat decision 
rests on a consideration 'of several factors, such as: 

"♦..the claiifant's -uxxJerstanding of reporting requirements; 

. . .YjXMl&Sqe of the occarrejice of events that should have 
been "^reported ; 

...ability to corply- with t^ie reporting requirements 
' (eg* age, ccrnprehension, memory, liiysical and mental 
condition) ; 

...an incorrect statenent. madfe by the individual vjhich he 
knew or should have known was incorrect; 

' \ . . .acceptaiise of a payment vAiich the individual knew or 
oould t^ave known vas incorrect. . . 
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If claimant can prove that he is without fault y he^ still must 

prove that recovery would have one of Jhe following results: 

' ...defeat the purpose of SSI, 

...be against equity or g6od conscience, or 

..•inpede efficiejit administration due to the small - 
amount involved. ^ ^ 

Ito -prove that recovery would defeat the purposes Qf SSI, is* 

to show that it: would deprive the person of inocne and resources 

needed for his own ordinary and necessary living expenses. Since the 

level of paynivent for SSI i9 supposedly based on a poverty level, it ^ 

should be appropriate to argue that lowering that amount would result 

in deprivation for the claimant. 

' If that argument doesn't- work, then move to the next one 

concerning equity or good. conscience. Vltien a person , because of a 

notice that such a payment would be made, or by treason of the 

incorrect payment, relinquii^ed a valuable right or changed his 

position for the worse, recovery would then be against good conscience. 



1 

I 

o 

\ 
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CHAPTER 14 
• THE APPEMfi " PRDCESS 
Overview 

. ' "• 

The appeals process provides an official opportunity for 
a cliiJTan|t dispute, actions taken by the Scx:ial»SiKrurity Mminis- 
tration. ifeere &re three levels of administrative review: 
..•reconsideration; k ' " - 

...administratiye l^earing; 
..v./^3peals Council review. 
Court review is also possible, but this Chapter will not deal vdth 
that isaue.- . * ^' • ''^ '>' ' ' 

The appeals process is essentialJy the sane for sySI claiT 
mants ^s for QASDI claijTants. The major-^-difference comes about 
because of the decisiai in Goldberg v. Kelly, vMcii found "that , 
welfare benefits* cannot be suspeijded,. reduced dr terminated without 
^due notice and without a hearing. 

In the QASDI ptogram, SSA has the policy .of taking the 
action, and^th^, if the claiirant so\desir^, he can utili-je the 
appeals process to get those benefits restored^ arri, t^^jpaid retxo- 
actively. With the backlog of cas^, it is/iK>t unusual for there 'to * 
be^a six months v»it for an administrative hearing. The entire process 
can take as long as two or three years. ' * 

* 
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In tlie SSI' program, because it is a welfare program, 

Goldberg V. Kelly will apply* Hius in cases involving suspension, 

reduction, or termination of benefits clainvmts must be given due 

notice and bffered^a tearing. In orfer to cut down the time that 

"SSA might be stixdc with payments viiiidtx realistically^^ld be 

difficult to recover, SSA hcis made two basic changes in post*- 

eligibility redeterminations, irvolving Reduction, suspension or 

termination of benefits: , , ^ 

...for mpd:v<^l issuer:, the claimant skips the recon- 
, , sideratibn level entirely and goes directly to the 
administrative tearing; - - >^ 

...for non-in^ical 'issues 7 claiirant is offered a 

fonral conference ( at the reconsideration level. ^ 

As of 'Januaiy.l/ 3975, 40,000 ap^xjals had Ix^en filed in tlie 

' •** 

SSI progrcim. Ilowoverv because most of ^U\w\ occurred rather late 

f 

in the yc^ar, Uiere is no body of GX|xirience uix)n is^iich to draw. « 
Hius the oxjx^rience witli the appeals process in cwail will te 



utilized in Uns Qiapter. Vo\£: liial 80 to 85% of the apjx^als in 
QASDI are on Uie disability issue. Ikxviuso tlie standards for disa- 

■.•(•-' 

bility abe identical in Uie two programs, it is anticipated that a 

large volu|nc will te genera tlxi arornd tliat issue. However, since tJie 

' ^ \ • ' ' 

SSI program is_sp. much more corrplcx because of the '"means, test", it 

is liXely that tliere will be a larger volume of non-disability issues 

that will go to appeal. , I / 
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Note that there must. be ya written' decision before claimant 

/ 

can file a request, for an apgpal, and such 9 request must be in 
writing* \ It must be filed within 30 days after clairant receives^ 
the written notice, v*uch SSA \as\ially determines to k)e 35 days 
after the; date on the notice. If claiirant does not file for ap^peal 
within that period of time, the decision becones fina!. Hie time limit 
can be waived for good cause » The stringent time limit of 30 days 
oorrpcures tinfavorably with the six months allowed in the OASDI program. 

The experience undq: CftSDI is that only about 25% of the - 
claimants; denied benefits bothers to start that first step. Obviously 
it is iiT^XDrtant to tell claimants about that ri^t, and to urge they 

avail themselves of it. !i 

I 

'iMs Chapter will be devoted to examining i{nj greater ^detail 

I • ' \ 

thie following: 1 

...which issues :can be aj^fiedled; 
...the right to representation; 
...the reconsideration level; 

• V 

( . . .the hearing level; 

...the Appeals Qxmcil level. / 1 

^ Mvocatz Tip 

...in^onm comanity g^oap6 about thz appzaZ& pn,ocu6} 
...uAgz alcUmnt/i to Kzquoj^t an appzat} 
• ♦'.0|J^e/L to H^zpKQM^yit fiiaJjnay}^ in that pKoci66^ 
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^ What Issues Can Be'^^ppealed 

/ ' Ihe decision, in order to be appealable, mast be \ghat SSA 
defines as an "initlial determnation" ^ An initial deterrTanation 
includes not only a decision on^ an .initial application (an initial 
claims determinatipn) ,;but also a decision after the clainant has 

been officially d^lared eligible for benefits (a post-eligibility 

•A ' * * • ^* 
redetermination!! I . v;:. 

This differcaicQ becomes significant only in relation to 
Goldberg v. Kelly, as discussed previously. ^^t" 

Ihe list of actions considered "initial determinations" in 

the Claims Maitual are as follows: 

...payment through a representative payee, rather 
than directly to thel beneficiaryx (Exception: drug 
• ♦ " addicts and alocholics — they most have payee) ; 

. . .dj.sallowanoe for failure td. submit evidence; 

. . .denial of request for witibdrawal of an^^^C^liqatian; 

. . .denial' of request for cancellatipn of a i "reqjbest 
for vdthdrawal" of an application; 

\ ...any issue relating to ciedmant's age; dis^ility*"' 
I or blindness; 

I ...the amount of the SSI benefit payment; ' 
...residency^ citizenship, or alien status; 

■ ■ . , / : 

claimant's income, i.e., \iiat constitutes income 
and exclusions; 



..claimant's resources; - : 

c 

. .marital relationship of an individual and spouse; ^ 

.living arrangarents; 

...failure to file for or pursue benefits under other 
programs; ^ 

. ..claiiia|it?^s status as a child; 

...failure to accept vocational rehabilitation 
services; 

. . -wheth^ a person is an inmate' of a public insti- 
. tution; - 

. ...viiether claimant is a patient in a Title XIX 
facility; . * ' 

. . .viiether a claimant is a drug addict or alcoholic and 
- is cdiplying with treatment requirements. 

Those issues v*iich are r>ot si±>ject to appeal: 

^ . /selection of representative payee; 

. . .disposition of infernal request 'for pe^Tnent 
(informal disallowance) ; 

. • .eligibility for emergency advance payment; 

. . .presunptive^ disability payment. 

c 

[CM. §13687] 
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The Right to Rgpresentktj.on 

~! TV" " " 

A claimant has a right to have "sorneone represent hi m in 

. ! , \ - 

his dealings with the Social Security Mminis^ation. Although 



representation is iirportant at any; time^ itjgconTos crit ical during 



the appeals process. 




V 



In examining the experience in QW^I, \)o data is syste- 



r 



matically collected which deals with the issue o^ representation. 



The 



However, a study* was done on information collectki through the years 

1^65-69 with some ratlier interesting results. Of \t±ie claimants who 

were denie<^ benefits and who appealed to the administrative hearing 

level, only about one-third had representation f roA anyone — an 

attorney, a friend, a relative, or a trained lay adyocate 

iiipact of sucAi representation is revealed in the fo^l^lowing figures 

for favorable decisions: ' \ 

.♦.the clairant alone won in 38.8% of the cases; 

...the claimant with a non-lawyer (relative, friend, 
trained lay advocate ) von in 481.5% of ^e cases; 
^ . / 1 

. ..the iclaimant with a lawyer won in 54% ofj the cases. 

It is qlear fron the above statistic;, that Representation 

definitely does itake a difference. 



* Rock, Michael H. An Evaluation of the SSA ;^ppeals ^tocess, 
Report No. 7. DHEW, Social Security Administration C^ierations 
'Research Staff, April 15. 1970. 
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As tp vdx) can represent, the rules are as follows: 

. .a lawyer in good standing and adndtted to practice 
in aiiy jurisdiction of the Unitfed States; ^ 

...any other person who is of "good character, in good 
repute and possessed of the necessary qualifications 
i to enablejiim to render such clainant valuable service 

Whenever a representative is not an attorney, the claimant 

/ • 

must provide the Administration with written notice of his s^jpoint- 
ment signed by both the claimant and the representative. i 

Both attorney and non-attorney representatives ma;^ be 
paid fees for their services in representing claimants. A repre- 
senlfative seekiiig such a fee must, f He a written petition at any 

Social Security office. Ihe^anibunb o& the fee is governed by such 

J' 

factors as the services performed and the ccnplexity of the case. 

To aid non-lawyers rapresenting claimants dxaring the 

appeals process a handbook and film have been developed by our 

of fide under a grant from the Administration on Aging throu^ the 

National Paralegal Institute. Ihe title of the film is: ^' Paralegal 

Advocacy: Client Representation at a Social Security Administrative 

Hearing" . Ihe title of the Handbook is: Representation at a Social 

Security Hearing; Focus on Disability > Both can be secured from: 

National Paralegal Institute 
2000 P Street, N.W., 6th Floor 
Vbshington, D.C. 20036 
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. ^ Reconsideration 

Reconsideration is the first step in tlie appeals process 
and mast be gone through in order to reach the administrative hear- 
' ing level. Exception ; cases involving a post-eligibility redeter- 
mination of a medical iSsue go directly to an administrative hearing. 

In order to understand the reconsideration level, it is . 
irnportant to uix3er stand: 
^ . . . t±ie procedures uged by the SSA ; 

. . . hew SSA chooses the procedures ; 
. • . the claimant's options 

The Procedures 

The three procedures used by SSA are: 

. . . case review ; 

I . • . informal conference; 

S 

. . . formal conference . 

J^^z^,^.^^^-^^^ - - - Case review is the basic reconsideration procedure . All^ the 
" V. evidence in the file is rdviewisd , plus any new evidence produced by ^ 
the claijnant/representative/ and a decision is made based on an 
evaluation of that evidence. Case review is' the only procedure used 
in QASDI cases, and for reasons of tme aivJ money, SSA prefers to ♦ 
utilize this procedure, viienever legally possible. 
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Infomai dbnference consists of all the procdBures 
utilized in 'the case review pccpc^ls,, In/flddition it provides an 

* % 

oppprtunity for the claixnant/repregentative to appear in person 
before SSA personnel, preferably saneone not involved in the 
original deci-sion-makinq process • Oral testiinony is taken, and the 
claimant has the right to bring vdtnesses favorable" to his case. 
Equally .important the claimant/representative has the rigSt to re- 
view evidence in* thfe file. ' , 

The formal oonference consist of the procedures specified 
for the informal conference, plus -the "^ppc^aftyxuty for claimant or 
his representative to subpoena and cross-examine witnesses who havp. 
given evidence against claimant. c ^ 

Ihe fonrjal oonference is conducted. in the District Office ' 
by a decision-maker who has had no prior involvement, in the initial \ 
determination. The role of the decision-maker is similar to that 
of a Hearing ^Examiner or Adrlnistrativ Law iTiiaqe at an administra- 
tive heaj-ing. A transcript of the hearing is not required, but a 
written suirmary is made, which can be made available to the claimant 
and his representative. ^ , ^ , . , 

Ihere are time limits involvied in both conferences . The 

claimant must receive notice of the oonference ten days prior to 

i 

holding it, and the conference must be held within^ 15 days fron the 
request" for such a conference. - • 
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Choosing the Procedure ' . 

• The Goldberg vs. Kelly decision plays a prominent role 
in deciding >tiat procedures i SSA will utilize in a case. 

' ^ In a case involving Goldberg vs. Kelly rights, that is, 

one in uMch ben efits ar e being suspended, reduced or terminated, 

m * 

a formal oonference must be offered. {Renrafnber that if a medical 
issue ig involved tlie reconsideration, step is skipped aix3 the 
clainant goes directly to ah administrative hearing.) - 

In a case which does not involye Goldberg vs. Kelly rights, 
the options differ depending on v^ether tJie issue is medical or ^ • 
non-medical; 

. . .if a msdical i$sue is involved, a case review is • 
conducted by the State Agency Disabilitj^ Determi- 
nation Un^it. At the option of -the State' Agency, 
an informal conference may be offered claimant. 

, TTie latest infomiation is that tliis is not happening; 

...il a non-medical issue is involved,' a ' case review " 
is conducted by the District Office. An informal 
conference may be held at the request of the claljrant, , 

. . Hie Claimant's Options 

C1aimcmt!.s. cations at the reconsideration level are con- 
siderably broadened under SSI. as ccnpared to Q?^I. Instead of just 
a paper review » claimant, at least in most instcmces, hcis the 
additional option of appearing in person and haviflg an opportuniLy 
to present his ^ case • The advantage to the plaimant is obvious, ai'id 

' * -165- ^ 
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thig advantage is enhanced v*ien a knowledgeable advocate is also 

" ' ' • \ . ' ' ^ 

present. \ 

Iftat appearing in person does havexinpact en the reversal 

rate is apparent when looking at the statisticsN^ disability cases 

•appealed in 1972. ' Reversal rate at the recon^idet^on level 
was 37%, whereas reversal rate at the'^^u3ministrative neari^ level 
was about. 50%'. ^ , . • ^ 

^ There is relatively scant experience vdthin the program 

''as yet on the use of the infontal confejrence at the risoon^ideM 
level. Hcwever, if it is 'to be utilized, the same careful pic 

' vAiich goes diito preparation 'for the administrative hearing should^ ^ 
go on for the informal conference. One note of caution: the infomai 
conference does not allow for the subpoena of witnesses, and their 
cross-examination, so if the issue is evidence given by someone other 
than the claimant, it probably would be better not to us^ the in- ^ 
formal conference.- Both the administrative hearing and -tiie formal 

^conference do provide for ^such a ri^t. - ' 

Even though there .are broadened opti^ans for the claimant, 
vAiether those options are utilized .depends on the claiiTBnt's uixier- 

. standing of those options. . For fecairpXe, in looking at the experiences 

I 

of some District Offices, it is clear that clairtants are adirost 
uniformly waiving their Goldberg vs. Kelly rights through a waiver 

* * 

form vAiich they sign. Upcai closer examination, it afpegirs that DO 
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personnel arp frightening claimants by overstressing the fact that 
SSA will |xy to recoup any overpayments that are made in, the event 
that claimant loses. • There is little exploration of the particular 
clciimant's situation, and viiether it vould be to the claimant's 
advantage to take that chance.. For exanple, if claimant loses 
and is tierminated, he might be judgment proof, and thus v^uld losei 
notiiing by^ exercising those rights. The point igi^that th^ claimant . 
should understand the options in Lj.ght 6f his particular situation. 
The role of the advocate should be to help claimant to rmke an 
infoi^med decision. ' ' ' 



kd\)ocxitz Tip 

I 

..6tudy ihz n.z(ioMldQAatlon pKocoMi; ; 

..6tudy thz KzioapmzYVt pKoczduAu; 

.u.zxptoKz cZaimaht'6 6ltaati,on; i 

..tpoJUL ovX thz options ho cJtcUmnt can mcikz 
Ifiu om dzcihion; 



.KzpKuzYVt ctcuunant uxith 6amz CjOAz^uZ pii:^nning 
CL6 ion, an admlYiUthatvJZ hzaJiiyig. 
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: Aaniiilstrative Hearing ' 

Xf claimant loses" at the reconsideration level, and wishes 
to odntinue with his appeal, he mast 'file a request for an admin- ' 
istrative hearing within 30 days (35 days frc^ notice date) after 
receiving the written decision. (Ihis ccnpares unfavorably with 
tlie 6 months time allowed under the.CftSDI pjrogram.) That continu- 
ing vitli the appeals 'process is to the clairtBnt^s-advantageHis — 



obvio\is fran a look at the reversal "rate . In the QPiSDl program this 

nans to about 45-50%,, whibh is quite high for administrative hearings. 

J In order to' ijrderstand the administrative hearing process, 

■ 

and be able to utilize it to the fullest, it is iitportant to look 
at the folla^^.ng cispects*: 



Appals; 



...the Bureau of Hecurings afxi 
. ; .conduct of, the hearing; 
.(..the role of the advocate; 
...the meaning of the hi^ reversal rate. 



The Bureau of Hearings andi Appeals 
\ Ihe administrative hearing level is the first time that 

the appeals process moves out of the District Office/State Agency • 
jurisdiction and moves' into a rielatively autononous body of the Socia^ 
Security Administration, called the Bureau of Hearings and Appeals. 
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The Secretary of HEW has^delegated to the Bureau, its Appeals Council, 

and its administrative law judges/he^iring examiners, all the duties, 

powers, and fiux:tions .relating to holding hearings and rendering 

decisions. , * 

The Bureau prides itself on its autoiyany, and if the , ^ . 

high reversal rate has anyj significance, .that aubcyany is real. 

ihe a'dministrative i law Judges are bound only by -the statute and ^ 

reguljitions , rather than by ^e iriass of interj)reta€ions, such cfs 

the Disability Insuranpe Letters, and the^Slaims Manual, which bind 

decisions at the ilcwer' levels. ^ / , 

^ Ihe administrative law judges must be attorneys v*io have 

several years* of expe?:ience; their behavior is governed both by 

the Administrative Procedure Act and by the Social Security statute. 

For the SSI program a new class of Hearing Examiners has been created. 

Althpugh they must be attorneys , the years of experience required 

is less than for the administrative law judges, and their salary 

range, although still substantial, is lower. The hiring of the 

hearing Examiners has proceeded very slcxvly, so SSI appeals are 

being handle by the administrative law judges. Thus it is jx>t 

clear whether the new class will be second-class, or whether there 

will be ariy difference in performance. Since the hearings are -to 

/ » ^ ^, • . 

be conducted in th^. same manner, and since the examiners will be 
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housed vdth the admiiustrative law judges, there should not be 
any difference. The min problem is iiiat the entire group vdll be 
nev^ to the program, Miether the effect vdll result in there beii>g 
more or less vulnerable to persuasion renains to be seen. 
J ^ ^ ?fote tha^t if claimants are filing for appeals on both 
QASDI and SSI cases, the* cases are consblidated, and the administra- 
tfve'law judges will hear the issuesf in both cases. 



• Conduct of the .Hearing 
The^ conduct of th^ hearing is governed by the Administrative 
Procedxxre jVct , vMch allows the 'judge vdde\ latitude in running* the 
heSring. Although the hearings are ofter; referred' to as infbnnal , 
in realit^ they are conducted in a Tather f ontal anJ patemf*iistic 
manner. - ' ' • ' ' 



• it is the role pf thej judge that gives twb h^ing its 
unique quality. The hearing is pon^versary ; that is, ,the Social 
^ Securxty Administration is never represented, aid, as already 
mentioned, the claimant is represented only about a third of the time. 
Ilius the 'judge assumes , i in most: instances, three roles : 
...acting e.:j the claimant's representative;. 



acting as the Social Security representative; ^ 

. . .actii% as the judge and making the decision based 
on the evidence secured in his other two rolte. 



^here has been a good.^deal of discussion both inside and outside 
the SSA about the problons/ pre?ented in sudi a ^slieni, but as of 
this date, the syst^ renains. ' / 

• Hie strict rules of evidence' ,th^t are appjlicable in a 
court of law do not. apply. Hcwever, the dlaimant, yitne^ses and 
observers are inisroduced for the record; an^ testijTony is' ^iven- 
under oath and recorded verbatim t 

Ihe pelrsons present at a minimum are the judge, the 

judge's assistant v*io records the hearing, and the claiinant. Clai- / 

) . , * " ' ^ / 

mant'can, of course, v;aive his right to be present, and the judge / 

makes his decision based on the evidence -in the file. (As alrea^' 

noted, tliis decreases, claimant's chances of, vanning .) Othe r pe^ons 

can be present; for exairple, in a disability case the ]udge might 

/ ' ' ' , 

request a. vocational e^qpert and/or a medical advisor. Neither of these 

' ■ ' ^ \- : /" 

two persons will have seen ^the claimant, but will be used to help 
the judge evaluate tlie evidence in the f^le. Claiirant or his J 



representative has the ri^t to cross-examine *such w^-tnesses , ^ind 
may request that the'j\jdge subpoena witnesses. Hcwever, the judge , 
'reserves the right to make that; decision. Claimant can, of course. 



produce^ witnesses, to bolster his case. 

, Cpncfemir^ the judge's decision, this is usually not 
annourced at IJie eixJ^Of 'the hearing. Under SSI, the judge must give 



claiinant a written decision within 90 days of the date of the written 

I 1--- . ' - . I 



request for a hearing. Exception : disaba^lity cases have no time 
limit. 



I 



It is quite clear to anyone who has been at such a hearing 



that the judge is in corplete control, and it would be well for ^ 
anyone vAio plans to Represent a claimant to ui;derstand and accept 
4tot fc^ct. 



I 



' Role of the Advocate \ ^ , 

As is clear fzxm ti^e statistics presented previously, 



having an advocate- iiicreases the claiirant's chanfpes of winning. 

I ' Ihe role of the advocate is, of course] constrained by 
the ^nduct of^ tha hearing and the judge's role, as described above • 



strongest case 
duty of not 



The jidvocatb must balance his duty , to present the 
possible for hjis claimant with thfe *correspondihg 
alienating the judge. For exanple, there aire obvious advantages to 

exami.ning the claimant first; however,. most judges will insist on 

. , ^ ' • \ . ^ ^.^^ I * / ' 

examjmng^clainant first. It is usqful to make that request initially 

. * . I ' ' 

but it is probably not helpful" to keep pressing it after being tatned 



down. 



/ 



/ 



The inportant point is to^ present iii as orderly a fashion 



as possible the most advantageous evidcinc^ onlbehiilf of the qlaimant. 
Most of tJie worki is done prior to the hearing, both ih developing 
dociiijifentation needed for the case, and it) carefully preparxng claimant 
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for the questions that will be asked in the heeuring. Ihe better 
prepared the advbcate and tlie claimant, the better the chances* 

4 

of \<inning. i 

An ad\«x:ate" should prepeire a written outline of the najor 
. facts and tfie rtanner oi presentation prior to the hearing. Seine ■ 

e the. hearing ' to give to the judge ^t the 
ther* option is to request that the jpecord 
left open for a few days in order to file a. brief . ' Ihis ogives 
le advocate an opportunity to highlight the majcr issues^ and to 
^^^einforce the points nade on behalf of. the claimant at the hearing 



I 



7 



( 



-173- 



The Meaning of the High Reversal Rate 
There has been a good deal of speculation about the mean- 

c 

ing of the high reversal rate at the administrative liParing level. 
An obvious (conclusion is that the initial determination is too 
narrcw and restrictive, and is basically ^ti-claiinant. Other 
possibilities have been advanced and should at least be considered! : 



.TTthe^jiSges ^e not bound by 'the' interpretive » 
rules used in making the initial decision, and thus 
cone to a different conclusion; 

...in disability cases, the judges are the first decision- 
^ ^makers to actually see the claimant; 

...in disability cases, additional medical evidence,, 
particularly fran specialists, is often secured; , 

. . .in disability cases, the time lapse between date 

of the original decision and.' the hearing^ mighl: be «^ 
long enough for claimant's condition to have worsened. 

Keep in mind that the bulk of the appeals (80-85%) are 
on the issue of disability. As already discussed in the Chapter 
on Disability, tlie definition of disability includes an abstijact / 
concept of \x>rk capacitif, v^iich hinges on the way a claimant looks ^ 
his demeaiKir, his motivation, his general credibility. However, 
such attributes as credibility are also important in cases not 
involving disability. 

In ^lalyzing the reversal statistics, there is sane 
variation, according to region, ranging from 51 . 2% xev^ersal rate 



in region 9 (San Francisco) to 40.4% in region 2 (New York). However, 



* Social Security Disability and I^lass Justice, Robert G. Dixon, Jr., • 
Praeger Publishers, c'. 1973, pages 76-9. 
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t±iat regional rate is not as significant as tlie rangQ revealed vjhen 
looking at the performance of individual administrative law judges. 
In 1971 a study shewed that about 61% of the judges had a reversal 
rate of betu'^^en 36 to 55 percont; 8 pareont were strongly pro~ 
clciimant with rates between 66 and 80%; 10 }xu'cont were 'clearly 
anti-clainant with 'rates tetvoen 21 and 30%. 

is true in all systems of adjudication, one can gcMieralize 



on trends, but it is still j>pssible to get a judge wto is -biased 
either for or- against the claimant. If cm advocate should get a judge 

c ^ 

who is biased against the claiiDant, it would be'wel/to try to work 
for that judge being disqualified, or at least to raise that j.ssue so 
tliat the record "can be protected on appeal . 

^ l-Jhatever the reason, it is clear that tlie claimant lias a 
good cliance of winning at tlie administrative hcc-iring level and 

* 

that the cl^ces are even bettor wijen represented -by a corpetent 
^advocate* • • ^ • • 
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The Appeals Council ' , \ 

If the claimant does not win at tiie administrative hearing 
level, the nt:xt step is to file a request for a review by the Appeals 
Council. ' This mast be done within 30 days of the receipt of the 
administrative law judge's depision (35 days from tiie date on the 
notice). Tjie time iimit is 6 months for QASDI.V 



'4T!i\o Appeals Council is the leist step in* the administrative 

review process. ^ The CouricilV as with the administrative law judges, 

ia^part of the Bureau of Hearings and Appeals. It sits in Baltimore, 

but recently regional appeals councils were authorized for Phila'- 

deiphia, Atlanta, dhicago, -Dallas and San Francisco. The Council 

consists of -a chairman, a vice chairman ^nd 11 menobers. However,' 

It usually operates in panels of two-menj^ers for each case. • One 

of the two panelists writes an opinion, and if the second concurs, 

it beccnies ah Appeals Council decision. 

Cases cone to the Council in the follov)dng ways: 

- ...claimants appealing an admiiiistrative law jv:dge / 
decision; 

. .a case <2ertified to the Council by an administrative 
J. law judge \kiO declines to decide a cdse; 

. . .dn its own motion, a case, pendoaig before a hearing 
^ epcami-ner; ' , 

• • •on its cwn motior\, a case already decided by an adminis- 

trative. la w judge ^ which-is-.noL~being~^appeale d b ecause — 

^' th^ decision was favorable to the clcdmant. 
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If the Council, on ,its cwn. motion, moves a case pending 
before an admini^titiitive law judge > the 'Council must hold a regular 
^ administrative hearing, ircwcver, if Uae Council is rrerely re- 
viewing the decision of the judge, ^ the review is based on the ' 
evidc^e already in the record, includir% the verbatim hearing 

0 

transcript of .the hearing. Additional evidence can be submitted' 
by the claimant/representative, and he has the right to appear ' 
.^personally and argue the case. In practice, the claimant/rfepresen^ 
tative does .not make an appearance ard a decision is made on the . 
recgrf. . » , ^ - 

With the\ cases that are essentially a review of the jiKige's 
decision, the Council has the option to affirm or reverse. th6 
.administrative law judge's decision, or remand the case back to the 
administrative law judge, lb remand a case means 'to send it back 
for additional idevelopinent and further proceedings before Snaking a ' 
decision. Ihe administrative lal^r juJgdJ^ll either write a new^ 
decision or reconnend a decision to the Appeals Courcil for its final 
consideration. * • ^ ' 

Tliere are three ^differences be.tween the Appeals Council 
review and an administrative hearing: 

. . .only decisions unfavorable to tlie claimant are reviewed 
. - hy *the administr.ative ISw judge, whereas the Appeals - 
Council can review- decisions favorablq to the claimant; 



J 
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/ 

♦ 


.♦' - 


...only the claijmant can request an aiininistratiA^ 
• , ^ hearing, viiereas the Appeals Council, on its own ^ 
motion, can review a decision; • 










.v.ali requests for review must be granted by- adminis- 
trative law judges, vAiereas the i^jpeals Council re- " 
^ ^ serves the right to dei^y the request for a reviev. 






» llie most striking difference-us the right of the /^^peals 






Council to deny .a claimant's request for review.' In fact, the 






Appeals, Council reviews very few cases ,v for exanple, in 1970 less 






than 20 percent of the cases processed were .accepted ,f or review 


. o 


O 


(2,149 out of ll,094^cases) . Since the'^ decisions are only in terns 
of vhetiier the original "incision was •reversed or affirmed^ arid the 
Appeals Council reviews 'favorable, ats, well as (Unfavorable decisions, 
it is not possible to determine if there i|^ pro, or anti-claimant 






bias on^the Council. In the same year, 1970^ 801 cdses were "on own 






motion" cases. The decision reversal rate was as follows: affirmed 






in 769 cases; reversed in 1,380 case^. 


0 




Although the Appeals^, Council does not appear to be a very 






good resource for the claimant, nevertheless this step must, be gone 






through in order to exhaust all administriative renedies , in the event 






claimant wants to seek remedy in' the courts." 


• 


} 


The action of the T^peals Council is final and bin^;ing. 




unless claimant within 60 days after^ receipt of the decision, gets 
an attorney to appeal to the U.S. Distri'Ct Court. Timedimits, of ^ ' 
coursfe^ can bejwaived -for good cause, - - - — - - 


• 




' . ' • ' • • 
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